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CHAPTER  I— MINE  SAFETY  AND 
HEALTH  ADMINISTRATION 

SUBCHAPTER  G— FILING  AND  OTHER 
ADMINISTRATIVE  REQUIREMENTS 

PART  40— REPRESENTATIVE  OF 
MINERS 

SUBCHAPTER  O— COAL  MINE  HEALTH  AND 
SAFETY 

PART  81— PROCEDURES  FOR  IDENTI¬ 
FICATION  OF  REPRESENTATIVES 
OF  MINERS  AT  MINES 

AGENCY:  Mine  Safety  and  Health 
Administration,  Department  of  Labor. 

ACTION:  Pinal  rule. 

SUMMARY:  This  rule  governs  the 
identification  of  representatives  of 
miners  for  all  mines  and  sets  forth 
filing  requirements  for  such  represen¬ 
tatives.  This  rule  replaces  30  CFR  Part 
81,  which  applied  only  to  the  repre¬ 
sentative  of  miners  at  coal  mines. 
There  was  no  rule  applying  to  repre¬ 
sentatives  of  miners  at  metal  or  non- 
metal  mines. 

The  Federal  Mine  Safety  and  Health 
Act  of  1977  (Mine  Act),  requires  the 
Secretary  of  Labor  to  exercise  many  of 
his  duties  under  the  act  in  cooperation 
with  miners’  representatives.  The 
Mine  Act  does  not  define  the  term 
“representative  of  miners.”  This  rule 
defines  the  term,  and  also  incorpo¬ 
rates  into  the  definition  similar  terms 
used  throughout  the  Mine  Act.  The 
rule  contains  requirements  respecting 
filing  of  specified  identification  data, 
requirements  respecting  designation  of 
persons  to  exercise  the  functions  of  a 
representative  under  provisions  of  the 
Mine  Act,  a  requirement  that  identifi¬ 
cation  data  be  posted  at  each  mine, 
and  a  provision  respecting  termination 
of  representatives. 

EFFECTIVE  DATE:  July  7,  1978. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Frank  A.  White,  Office  of  Standards, 
Regulations  and  Variances,  Ballston 
Tower  No.  3,  4015  Wilson  Boulevard. 
Arlington,  Va.  22203,  703-235-1910. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  Information 

The  Mine  Act,  Pub.  L.  91-173  as 
amended  by  Pub.  L.  95-164  applies  to 
coal,  metal,  and  nonmetal  mines.  The 
Secretary  has  established  new  Sub¬ 
chapter  G  of  Chapter  I  of  Title  30 
CFR  containing  this  new  Part  40,  and 
has  revoked  30  CFR  Part  81.  The  pro¬ 
posed  rule  appeared  in  43  Federal 
Register  9108  (Mar.  3,  1978).  Interest¬ 
ed  persons  were  given  until  April  3. 


1978,  to  submit  comments.  By  notice 
in  the  Federal  Register  of  April  7, 
1978,  the  time  for  filing  such  com¬ 
ments  was  extended  to  May  3,  1978. 
Numerous  comments  have  been  re¬ 
ceived  and  reviewed  and  the  main 
comments  are  discussed  below. 

II.  Discussion  of  Major  Comments 

(1)  Several  commenters  expressed 
concern  that  the  definition  of  “repre¬ 
sentative  of  miners”  for  purposes  of 
§  40.1  of  this  part  was  overly  broad  and 
would  cause  a  great  deal  of  confusion 
among  the  miners  in  selecting  a  repre¬ 
sentative.  The  commenters  felt  that 
this  confusion  could  eventually  have  a 
chaotic  effect  on  the  entire  mining  in¬ 
dustry.  One  commenter  went  so  far  as 
to  suggest  that  unless  the  definition 
were  narrowed,  there  existed  the  pos¬ 
sibility  of  every  miner  becoming  a 
“representative  of  miners”.  Other 
commenters  suggested  that  the  Na¬ 
tional  Labor  Relations  Board  (NLRB) 
definition  of  representative  be  applied 
while  others  suggested  that  represen¬ 
tatives  should  be  elected  by  a  major¬ 
ity,  and  should  as  well  be  qualified 
miners  from  the  work  force.  MSHA  is 
not  convinced  that  a  narrower  defini¬ 
tion  is  justified. 

First,  there  is  no  clear  statement  in 
the  legislative  history  of  the  Mine  Act 
defining  who  is  to  be  a  representative 
of  miners  for  a  specific  purpose,  never¬ 
theless,  Congress  believed  it  was  vital 
to  have  miners  freely  participate  in 
health  and  safety  matters  at  the 
mines.  Second,  the  frequent  use  of  the 
term  “representative”  throughout  the 
Mine  Act  in  different  contexts  sug¬ 
gests  that  a  broad  definition  would  be 
preferable  to  a  narrow  one.  Addition¬ 
ally,  any  attempt  to  limit  the  manner 
in  which  representatives  are  selected 
would  be  intrusive  into  labor-manage¬ 
ment  relations  at  the  mine  and  not  in 
keeping  with  the  spirit  of  miner  par¬ 
ticipation.  Finally,  it  would  be  very 
difficult  to  put  forth  a  more  detailed 
or  restrictive  rule  which  would  be  ap¬ 
plicable  to  all  the  varied  situations  at 
all  mines— large  and  small,  union,  mul¬ 
tiunion  and  nonunion,  coal  and  metal/ 
nonmetal,  which  would  still  be  equita¬ 
ble  in  all  situations. 

More  specifically,  the  NLRB  defini¬ 
tion  is  inappropriate  because  the 
NLRB  definition  of  “Representative” 
concerns  itself  with  a  representative  in 
the  context  of  collective  bargaining. 
The  meaning  of  the  word  representa¬ 
tive  under  this  act  is  completely  differ¬ 
ent.  Additionally  the  rights  of  non¬ 
union  miners  would  be  severely  limit¬ 
ed  by  a  definition  of  “Representative 
of  Miners”  based  on  the  collective  bar¬ 
gaining  concept.  Furthermore,  the 
“majority  rule”  concept  is  a  funda¬ 
mental  component  of  the  NLRB  defi¬ 
nition  of  representative,  which  con¬ 
templates  only  one  union  miner  repre¬ 
sentative  at  each  mine.  The  purposes 


of  the  Mine  Act  are  better  served  by 
allowing  multiple  representatives  to  be 
designated.  This  insures  that  all 
miners  have  the  opportunity  to  exer¬ 
cise  their  right  to  select  the  represent¬ 
ative  of  their  choice  for  the  purpose  of 
performing  the  various  functions  of  a 
representative  of  miners  under  the  act 
and  within  the  framework  of  each  pro¬ 
vision. 

Finally,  based  on  experience  under 
the  Federal  Coal  Mine  Health  and 
Safety  Act  of  1969  and  Part  81,  it  is 
reasonable  to  expect  that  miners  will 
choose  representatives  with  a  substan¬ 
tial  amount  of  experience,  and  prob¬ 
lems  are  not  anticipated  with  this 
broad  interpretation  of  the  term  rep¬ 
resentative  of  miners.  If  problems  do 
arise  MSHA  will  propose  appropriate 
revisions. 

(2)  Numerous  comments  were  re¬ 
ceived  concerning  the  “walkaround 
rights”  of  the  “representative  of 
miners”  under  §  103(f)  of  the  Mine 
Act.  The  comments  suggested  that 
MSHA  was  attempting  to  enact  man¬ 
datory  regulations  within  the  frame¬ 
work  of  §40.2.  It  was  also  suggested 
that  MSHA’s  subsequent  verbal 
instructions  to  District  Managers  and 
inspectors  in  the  field,  as  to  what  pro¬ 
cedures  should  be  followed  regarding 
the  “walkaround  rights”  of  the  repre¬ 
sentative  of  miners  constitute  a  rule- 
making  impropriety  on  the  part  of 
MSHA.  Since  that  time,  the  status  of 
walkaround  rights  provided  by  §  103(f) 
of  the  act  has  been  covered  at  length 
in  a  Mine  Safety  and  Health  Adminis¬ 
tration  Interpretative  Bulletin  pub¬ 
lished  in  the  Federal  Register  for 
April  25,  1978  (43  FR  17546).  MSHA 
agrees  with  the  commenters  that  para¬ 
graphs  (c),  (d),  and  (e)  of  §40.2  deal 
with  walkaround  rights  during  inspec¬ 
tions  and  were  inappropriately  pro¬ 
posed  as  part  of  §40.2.  These  para¬ 
graphs  have  been  deleted.  Com¬ 
menters  should  refer  to  the  interpre¬ 
tative  bulletin  for  an  explanation  of 
walkaround  rights  under  section  103(f) 
of  the  act.  However,  it  should  be  noted 
that  miners  and  their  representatives 
do  not  lose  their  statutory  rights 
under  section  103(f)  by  their  failure  to 
file  as  representatives  of  miners  under 
this  part. 

(3)  One  commenter  suggested  that 
the  filing  requirements  under 
§  40.2(a)(1)  should  be  modified  so  that 
all  representatives  of  miners  would  be 
required  to  submit  their  owm  names, 
rather  than  just  their  title  or  position. 
When  there  is  no  institutional  organi¬ 
zation  representing  miners,  it  is  essen¬ 
tial  to  know  the  name  of  the  individu¬ 
al  representative  of  miners  so  that  he 
or  she  may  be  contacted  personally  to 
fulfill  his  or  her  duties.  When  an  insti¬ 
tutional  organization,  i.e.,  a  union  rep¬ 
resents  miners,  the  name  of  the  indi¬ 
vidual  representative  is  relatively  less 
important,  since  the  duties  of  the  rep- 
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resentative  will  usually  be  assumed  by 
a  person  holding  a  designated  title  or 
position  within  the  organization.  The 
rule  recognizes  this  difference  and  at¬ 
tempts  to  limit  the  administrative 
burden. 

(4)  Several  commenters  suggested 
that  §  40.2(a)  be  amended  so  that  it  re¬ 
quires  the  representative  of  miners  to 
provide  to  both  the  operator  and  the 
District  Manager  a  copy  of  the  infor¬ 
mation  required  by  §  40.3.  Because  the 
operator  is  required  to  post  this  infor¬ 
mation  and  keep  it  current  under 
§  40.4,  the  representative  of  miners 
must  provide  the  information  as 
promptly  as  possible  to  the  operator. 
This  suggestion  has  been  adopted  in 
§  40.2(a). 

(5)  Comments  were  received  suggest¬ 
ing  that  the  requirement  for  the  oper¬ 
ator  to  post  the  information  required 
under  Part  40  should  be  eliminated. 
The  operator  is  statutorily  required 
under  §  109(a)  to  maintain  a  bulletin 
board  for  the  posting  of  copies  of 
orders,  citations,  notices,  or  decisions 
required  by  law  to  be  posted.  The  act 
contemplates  that  this  bulletin  board 
be  used  as  the  official  notification 
point  regarding  official  documents 
dealing  with  the  administration  of  the 
act  at  the  mine.  The  posting  of  “Rep¬ 
resentative  of  Miner”  information  will 
keep  the  miners  abreast  of  who  their 
representatives  are,  and  for  what  pur¬ 
pose  under  the  act  their  representa¬ 
tives  serve.  This  knowledge  will  better 
acquaint  the  miner  with  MSHA’s 
health  and  safety  programs  which  will 
further  promote  an  awareness  among 
the  miners  of  the  importance  of 
health  and  safety  at  the  mine. 

(6)  One  commenter  felt  that  existing 
representatives  who  have  been  identi¬ 
fied  under  the  Coal  Act  and  Part  81 
should  not  have  to  refile  under  this 
rule.  MSHA  agrees.  As  long  as  the  Dis¬ 
trict  Manager  has  current  information 
on  file  of  who  the  “Representative  of 
Miners”  is,  and  as  long  as  the  operator 
has  a  current  copy  of  this  information, 
the  “Representative  of  Miners”  will 
not  be  required  to  refile  under  this 
new  rule. 

(7)  One  commenter  urged  that  the 
filing  be  made  with  the  MSHA  nation¬ 
al  office  rather  than  with  the  District 
Manager’s  office.  The  argument  was 
made  that  under  Part  81  the*  identity 
of  the  miners  selecting  a  representa¬ 
tive  could  be  kept  confidential. 

The  document  evidencing  the  desig¬ 
nation  of  the  representative  of  miners 
required  to  be  filed  by  §40.3  and 
posted  by  §40.4  does  not  necessarily 
have  to  list  the  names  of  the  miners 
who  are  being  represented.  The  signed 
document  may  simply  state  that  the 
representative  of  miners  does  in  fact 
represent  two  or  more  miners  for  a 
particular  purpose.  Where  disputes 
arise,  MSHA  may  require  further  evi¬ 
dence  of  representation. 


III.  Other  Changes 

In  §  40.3(a)(5)  the  words  “delegates 
of  the”  have  been  deleted.  This 
change  clarifies  the  scope  of  authority 
of  the  representative  of  miners.  A  rep¬ 
resentative  may  not  select  another 
person  to  serve  as  representative  of 
miners  in  his  absence  unless  specifical¬ 
ly  authorized  to  do  so  by  the  miners. 
Miners  also  may  choose  alternates  di¬ 
rectly  to  represent  them  in  the  ab¬ 
sence  of  the  representative  of  the 
miners. 

IV.  Drafting  Information 

The  principal  person  responsible  for 
preparation  of  this  final  rule  is: 
Manuel  R.  Lopez,  Office  of  the  Solici¬ 
tor,  Division  of  Mine  Safety  and 
Health. 

V.  Effective  Date 

Because  this  rule  advises  the  public 
of  MSHA’s  procedure  and  practice,  the 
requirement  of  5  U.S.C.  553  that  a  rule 
be  published  30  days  before  it  becomes 
effective  does  not  apply.  This  rule  will 
take  effect  upon  publication  since 
there  is  a  compelling  need  to  imple¬ 
ment  the  Mine  Act  as  expeditiously  as 
possible. 

Dated:  June  23, 1978. 

Robert  B.  Lagather, 
Assistant  Secretary  for 
Mine  Safety  and  Health. 

1.  A  new  Subchapter  G  is  added  to 
Chapter  I  of  Title  30,  CFR,  and  a  new 
Part  40  is  added  to  Subchapter  G,  as 
set  forth  below: 

SUBCHAPTER  G— FILING  AND  OTHER 
ADMINISTRATIVE  REQUIREMENTS 

PART  40— REPRESENTATIVE  OF 
MINERS 

Sec. 

40.1  Definitions. 

40.2  Requirements. 

40.3  Piling  procedures. 

40.4  Posting  at  mine. 

40.5  Termination  of  designation  as  repre¬ 
sentative  of  miners. 

Authority:  Secs.  5(f),  101(c),  101(e), 
103(c),  103(f),  103(g),  104(c),  105(a), 

105(b)(1),  105(c),  105(d),  107(b)(1),  107(e)(1), 
109(b),  115(a)(l)(2),  302(a),  305(b),  312(b), 
505  and  508  of  the  Federal  Mine  Safety  and 
Health  Act  of  1977  (Pub.  L.  91-173,  as 
amended  by  Pub.  L.  95-164)  and  section  307 
of  the  Federal  Mine  Safety  and  Health 
Amendments  Act  of  1977  (Pub.  L.  95-164). 

§40.1  Definitions. 

As  used  in  this  Part  40: 

(a)  "act”  means  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

(b)  “Representative  of  miners” 
means: 

(1)  Any  person  or  organization 
which  represents  two  or  more  miners 
at  a  coal  or  other  mine  for  the  pur¬ 
poses  of  the  act,  and 

(2)  “Representatives  authorized  by 
the  miners”,  “miners  or  their  repre¬ 


sentative”,  “authorized  miner  repre¬ 
sentative”,  and  other  similar  terms  as 
they  appear  in  the  act. 

§  40.2  Requirements. 

(a)  A  representative  of  miners  shall 
file  with  the  Mine  Safety  and  Health 
Administration  District  Manager  for 
the  district  in  which  the  mine  is  locat¬ 
ed  the  information  required  by  §40.3 
of  this  part.  Concurrently,  a  copy  of 
this  information  shall  be  provided  to 
the  operator  of  the  mine  by  the  repre¬ 
sentative  of  miners. 

(b)  Miners  or  their  representative  or¬ 
ganization  may  appoint  or  designate 
different  persons  to  represent  them 
under  various  sections  of  the  act  relat¬ 
ing  to  representatives  of  miners. 

(c)  All  information  filed  pursuant  to 
this  part  shall  be  maintained  by  the 
appropriate  Mine  Safety  and  Health 
Administration  District  Office  and 
shall  be  made  available  for  public  in¬ 
spection. 

§  40.3  Filing  procedures. 

(a)  The  following  information  shall 
be  filed  by  a  representative  of  miners 
with  the  appropriate  District  Man¬ 
ager,  with  copies  to  the  operators  of 
the  affected  mines.  This  information 
shall  be  kept  current: 

(1)  The  name,  address,  and  tele¬ 
phone  number  of  the  representative  of 
miners.  If  the  representative  is  an  or¬ 
ganization,  the  name,  address,  and 
telephone  number  of  the  organization 
and  the  title  of  the  official  or  position, 
who  is  to  serve  as  the  representative 
and  his  or  her  telephone  number. 

(2)  The  name  and  address  of  the  op¬ 
erator  of  the  mine  where  the  repre¬ 
sented  miners  work  and  the  name,  ad¬ 
dress,  and  Mine  Safety  and  Health  Ad¬ 
ministration  identification  number,  if 
known,  of  the  mine. 

(3)  A  copy  of  the  document  evidenc¬ 
ing  the  designation  of  the  representa¬ 
tive  of  miners. 

(4)  A  statement  that  the  person  or 
position  named  as  the  representative 
of  miners  is  the  representative  for  all 
purposes  of  the  act;  or  if  the  represen¬ 
tative’s  authority  is  limited,  a  state¬ 
ment  of  the  limitation. 

(5)  The  names,  addresses,  and  tele¬ 
phone  numbers,  of  any  representative 
to  serve  in  his  absence. 

(6)  A  statement  that  copies  of  all  in¬ 
formation  filed  pursuant  to  this  sec¬ 
tion  have  been  delivered  to  the  opera¬ 
tor  of  the  affected  mine,  prior  to  or 
concurrently  with  the  filing  of  this 
statement. 

(7)  A  statement  certifying  that  all 
information  filed  is  true  and  correct 
followed  by  the  signature  of  the  repre¬ 
sentative  of  miners. 

(b)  The  representative  of  miners 
shall  be  responsible  for  ensuring  that 
the  appropriate  District  Manager  and 
operator  have  received  all  of  the  infor¬ 
mation  required  by  this  part  and  in- 
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forming  such  District  Manager  and  op¬ 
erator  of  any  subsequent  changes  in 
the  information. 

§  40.4  Posting  at  mine. 

A  copy  of  the  information  provided 
the  operator  pursuant  to  §  40.3  of  this 
part  shall  be  posted  upon  receipt  by 
thfe  operator  on  the  mine  bulletin 
board  and  maintained  in  a  current 
status. 

§  40.5  Termination  of  designation  as  rep¬ 
resentative  of  miners. 

(a)  A  representative  of  miners  who 
becomes  unable  to  comply  with  the  re¬ 
quirements  of  this  part  shall  file  a 
statement  with  the  appropriate  Dis¬ 
trict  Manager  terminating  his  or  her 
designation. 

(b)  The  Mine  Safety  and  Health  Ad¬ 
ministration  shall  terminate  and 
remove  from  its  files  all  designations 
of  representatives  of  miners  which 
have  been  terminated  pursuant  to 
paragraph  (a)  of  this  section  or  which 
are  not  in  compliance  with  the  re¬ 
quirements  of  this  part.  The  Mine 
Safety  and  Health  Administration 
shall  notify  the  operator  of  such  ter¬ 
mination. 

SUBCHAPTER  O— COAL  MINE  HEALTH  AND 
SAFETY 

PART  81— PROCEDURES  FOR  IDENTI¬ 
FICATION  OF  REPRESENTATIVES 

OF  MINERS  AT  MINES  [REVOKED] 

1.  Part  81  is  revoked. 

(FR  Doc  78-18892  Filed  7-6-78;  8:45  am] 


[4510-43] 

SUBCHAPTER  G— FILING  AND  OTHER 
ADMINISTRATIVE  REQUIREMENTS 

part  41— NOTIFICATION  OF  LEGAL 
IDENTITY 

SUBCHAPTER  O— COAL  MINE  HEALTH  AND 
SAFETY 

PART  82— NOTIFICATION  OF  LEGAL 
IDENTITY 

AGENCY:  Mine  Safety  and  Health 
Administration,  Department  of  Labor. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  requires  each 
operator  of  a  coal  or  other  mine  to  file 
specified  information  with  the  Secre¬ 
tary  respecting  the  operator's  legal 
identity  and  sets  forth  the  procedures 
for  filing  such  notification  of  legal 
identity.  Section  103(h)  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977 
(act)  authorizes  the  Secretary  of 
Labor  to  require  the  operator  of  a  coal 
or  other  mine  (metal  and  nonmetal)  to 
provide  such  information  as  the  Secre¬ 
tary  may  reasonably  require  from  time 
to  time  to  enable  him  to  perform  his 
functions  under  the  act. 


EFFECTIVE  DATE:  September  5, 
1978. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Frank  A.  White,  Room  831,  Ballston 

Tower  No.  3,  4015  Wilson  Boulevard, 

Arlington,  Va.  22203,  703-235-1910. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  Information 

The  Federal  Mine  Safety  and  Health 
Amendments  Act  of  1977,  Pub.  L.  95- 
164,  amended  the  Federal  Coal  Mine 
Health  and  Safety  Act  of  1969,  Pub.  L. 
91-173,  and  repealed  the  Metal  and 
Nonmetallic  Mine  Safety  Act,  Pub.  L. 
89-577.  The  Federal  Mine  Safety  and 
Health  Act  of  1977  (act).  Pub.  L.  91- 
173  as  amended  by  Pub.  L.  95-164,  ap¬ 
plies  to  coal,  metal  and  nonmetal 
mines.  Accordingly,  this  rule  applies  to 
the  operator  of  coal,  metal  and  non- 
metal  mines.  The  basis  of  this  rule  is 
experience  under  the  Federal  Coal 
Mine  Health  and  Safety  Act  of  1969 
and  30  CFR  Part  82.  Many  of  the  pro¬ 
visions  of  Part  82,  which  is  replaced  by 
this  part,  are  retained.  This  part  also 
requires  the  operator  to  file  additional 
information. 

II.  Summary  of  Rule  Requirements 

The  term  “operator”  is  defined  in 
section  3(d)  of  the  act  and  in  §41.1  of 
this  rule.  This  rule  requires  each  oper¬ 
ator  to  file  specified  information  re¬ 
specting  its  status  as  a  sole  proprietor¬ 
ship,  partnership,  corporation,  or 
other  type  of  organization.  Each  oper¬ 
ator  is  also  required  to  file  the  name 
and  address  of  the  mine,  together  with 
the  Federal  mine  identification 
number,  and  the  name  and  address  of 
relevant  persons  in  the  partnership, 
corporation  or  other  organization.  If 
the  operator  is  a  corporation,  the  op¬ 
erator  is  required  to  indicate  if  the 
corporation  is  a  subsidiary  corporation 
and  if  so,  identify  the  parent  corpora¬ 
tion.  This  information  is  fundamental 
to  enable  the  Secretary  to  properly  as¬ 
certain  the  identity  of  persons  charge¬ 
able  with  violations  of  mandatory 
safety  or  health  standards  and  is  nec¬ 
essary  in  the  assessment  of  civil  penal¬ 
ties.  Also  for  use  in  the  assessment  of 
civil  penalties,  this  rule  requires  the 
operator  to  file  information  respecting 
ownership  interests  in  other  mines 
held  by  the  operator  and  relevant  per¬ 
sons  in  the  partnership,  corporation  or 
other  organization.  Telephone 
number(s)  where  the  operator  can  be 
contacted  during  normal  business 
hours,  if  any,  are  required  to  be  pro¬ 
vided  the  Secretary  to  aid  in  adminis¬ 
tration  of  the  act.  To  expedite  service 
of  documents  upon  the  operator,  each 
operator  is  required  to  provide  an  ad¬ 
dress  of  record.  Service  of  documents 
upon  the  operator  will  be  considered 
completed  by  mailing  the  documents 
to  this  address. 


III.  Discussion  of  Major  Comments 
and  Changes 

The  proposed  rule  appeared  in  the 
Federal  Register  on  March  3,  1978 
(43  FR  9109).  Interested  persons  were 
given  30  days  within  which  to  submit 
comments.  In  response  to  several  re¬ 
quests,  the  comment  period  was  ex¬ 
tended  to  60  days  by  notice  published 
in  the  Federal  Register  on  April  7, 
1978  (43  FR  14691)  allowing  comments 
to  be  submitted  through  May  3,  1978. 
Due  consideration  has  been  given  to 
all  comments  received  insofar  as  they 
relate  to  matters  within  the  scope  of 
this  rule.  After  reviewing  the  com¬ 
ments  received,  it  has  been  determined 
that  the  proposed  rule  shall  be  adopt¬ 
ed  with  four  changes. 

(1)  Opening  of  a  new  mine.  One 
commenter  suggested  that  the  inter¬ 
pretation  of  what  constitutes  “the 
opening  of  a  new  mine”  for  purposes 
of  §  41.11(a)  of  this  part  could  cause  a 
problem  for  operators  with  traveling 
portable  operations.  Generally,  the 
opening  of  a  new  mine  occurs  when 
the  first  activity  begins  with  respect  to 
the  property,  facilities,  operations  or 
equipment  described  by  the  definition 
of  coal  or  other  mine  in  section 
(3)(h)(l)  of  the  act.  Mines  worked  sea¬ 
sonally  or  on  a  regular  rotation  by  the 
same  operator,  for  purposes  of  this 
part,  generally  will  not.  constitute  the 
opening  of  a  new  mine  each  time  the 
operator  resumes  mining  activities. 
After  moving  from  one  location  to  an¬ 
other  the  operator  should,  however,  be 
sure  to  file  notification  of  changes,  if 
any,  in  its  legal  indentity  information 
in  accordance  with  §  41.12  of  this  part. 

(2)  Initial  filing  by  all  operators. 
Several  comments  were  received  which 
questioned  whether  coal  mine  opera¬ 
tors  already  in  compliance  with  the 
provisions  of  revoked  Part  82  are  re¬ 
quired  to  refile  legal  identity  informa¬ 
tion  in  accordance  with  this  part.  In¬ 
formation  in  addition  to  that  previous¬ 
ly  required  by  Part  82  is  necessary  for 
compliance  with  this  part.  Also,  a  new 
form,  form  2000-7,  is  being  developed 
incorporating  the  new  information  re¬ 
quirements  and  will  be  supplied  each 
operator  for  purposes  of  reporting 
legal  identity  in  compliance  with  Sub¬ 
part  C  as  soon  as  it  is  available.  To 
secure  accurate  and  complete  legal 
identity  recording  by  MSHA,  each  op¬ 
erator  of  a  coal,  metal  or  nonmetal 
mine  must  file  a  completed  form  2000- 
7  for  each  of  the  operator’s  mines. 

(3)  Health  and  safety  officer  infor¬ 
mation.  Comments  were  also  received 
suggesting  that  filing  of  health  and 
safety  officer  information  be  incorpo¬ 
rated  into  the  filing  requirements  of 
this  part.  Designation  by  the  operator 
of  a  health  and  safety  officer  is  re¬ 
quired  by  section  109(d)  of  the  act. 
Under  current  practices,  health  and 
safety  officer  information  for  each 
mine  is  submitted  on  a  form  separate 
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from  the  operator’s  legal  Identity 
report.  To  reduce  duplication  of  effort 
by  operators  and  obtain  this  informa¬ 
tion  in  the  least  burdensome  manner, 
health  and  safety  officer  information 
is  incorporated  into  the  legal  identity 
information  requirements  of  this  part 
and  will  be  made  part  of  legal  identity 
report  form  2000-7. 

(4)  Notification  of  legal  identity  by 
operator.  Some  commenters  indicated 
that  persons  at  particular  mine  sites 
responsible  for  preparation  of  the  op¬ 
erator’s  legal  identity  report  may  not 
have  ready  access  to  all  of  the  infor¬ 
mation  required  by  this  rule.  For  ex¬ 
ample,  one  commenter  suggested  that 
if  the  operator  is  a  corporation,  and 
the  corporation’s  headquarters  are  lo¬ 
cated  a  great  distance  from  the  actual 
mine  site,  the  person  at  the  site  pre¬ 
paring  the  legal  identity  report  for  the 
mine  may  have  difficulty  ascertaining 
the  names  and  addresses  of  officers  of 
the  corporation.  Where  this  potential 
problem  exists,  particularly  in  large  or 
diversified  businesses,  the  legal  identi¬ 
ty  report  may  be  completed  and  filed 
by  the  business  headquarters.  A  sepa¬ 
rate  legal  identity  report,  however, 
must  still  be  filed  for  each  of  the  oper¬ 
ator’s  mines. 

(5)  Address  of  record.  The  comments 
received  evidenced  some  confusion 
over  the  address  of  record  requirement 
of  §41.30  of  this  rule.  An  address  of 
record  must  be  filed  for  each  operator. 
The  address  of  record  provided  will  be 
the  operator’s  official  address  for  pur¬ 
poses  of  the  act.  Notice  to  an  operator 
of  a  proposed  civil  penalty  assessment, 
or  service  of  any  other  documents 
upon  an  operator  under  the  act  will  be 
completed  by  mailing  the  documents 
certified  mail,  return  receipt  request¬ 
ed,  to  the  operator’s  address  of  record. 
The  operator  will  be  treated  as  having 
duly  received  the  documents  mailed  to 
this  address  if  the  post  office  return 
receipt  indicates  that  the  documents 
were  delivered  or  that  the  documents 
could  not  be  delivered  at  the  address 
of  record  because  the  operator  moved 
without  leaving  a  forwarding  address, 
delivery  was  not  accepted  at  the  ad¬ 
dress  of  record,  or  the  address  of 
record  filed  did  not  exist. 

In  addition,  the  final  rule  deletes  the 
proposed  requirement  of  a  telephone 
number  for  the  sole  proprietor,  part¬ 
ners  or  corporate  agent  for  service  of 
process.  In  lieu  of  such  a  telephone 
number,  the  final  rule  requires  an  op¬ 
erator  telephone  number  which  will  be 
used  in  connection  with  civil  penalty 
assessments  as  provided  by  30  CFR 
Part  100.  For  example,  under  §100.5 
(procedures  for  assessment  of  civil 
penalty;  initial  review  and  confer¬ 
ences)  it  may  be  necessary  for  the 
office  of  assessments  to  contact  the 
operator,  or  a  person  designated  by 
the  operator,  with  respect  to  a  confer¬ 
ence  regarding  proposed  assessments. 


The  telephone  number  provided  by 
the  operator  under  this  part  should  be 
appropriate  to  serve  this  purpose  and 
similar  purposes. 

(6)  Ownership  interests  in  other 
mines.  Objections  were  raised  concern¬ 
ing  the  more  detailed  legal  identity  in¬ 
formation  requirements  of  the  pro¬ 
posed  rule.  Several  commenters  ob¬ 
jected  to  the  requirement  that  each 
operator,  whether  sole  proprietorship, 
partnership,  corporation  or  other  or¬ 
ganization,  state  the  Federal  mine 
identification  numbers  of  all  other 
mines  in  which  the  operator  has  any 
ownership  interest.  Commenters  also 
objected  to  the  related  proposed  rule 
requirement  that  each  operator  pro¬ 
vide  the  Federal  mine  identification 
numbers  of  all  other  mines  in  which 
each  partner,  corporation  officer  or 
other  organization  official  or  member 
has  any  ownership  interest. 

Comments  received  respecting  these 
ownership  interest  requirements  ques¬ 
tioned  the  Secretary’s  need  under  the 
act  for  such  information.  Under  the 
act,  the  appropriateness  of  a  penalty 
to  the  size  of  the  business  of  the  oper¬ 
ator  charged  is  to  be  considered  in  as¬ 
sessment  of  the  penalty.  An  operator 
may  operate  more  than  one  mine.  In 
turn,  such  operator  may  be  controlled, 
either  directly  or  indirectly,  by  an¬ 
other  organization,  which  also  con¬ 
trols  several  other  operators.  In  order 
to  properly  determine  the  size  of  the 
business  of  the  operator  charged  with 
a  violation,  it  is  necessary  to  identify 
the  links  between  such  operators  and 
controlling  organizations.  The  owner¬ 
ship  interest  information  require¬ 
ments  of  this  part  are  designed  to 
enable  the  Secretary  to  properly  iden¬ 
tify  these  links  and  therefore  accu¬ 
rately  determine  the  size  of  the  busi¬ 
ness  of  the  operator  charged  with  a 
violation.  In  addition,  this  information 
is  necessary  to  the  Office  of  the  Solici¬ 
tor  in  determining  proper  parties  to 
actions  arising  under  the  act. 

Several  commenters  stated  that  the 
ownership  interest  requirements  of 
the  proposed  rule  would  result  in  re¬ 
porting  of  insignificant  ownership  in¬ 
terests  in  other  mines.  For  instance, 
some  commenters  suggested  that 
under  the  proposed  rule  each  officer 
and  director  of  a  corporation  would 
have  to  report  even  small  numbers  of 
shares  of  stock  held  in  a  company 
which  owned  a  mine.  Objections  were 
raised  that  this  type  of  information 
would  not  be  pertinent  to  the  Secre¬ 
tary’s  responsibilities  under  the  act 
and  would  be  subject  to  constant 
change  making  it  burdensome  to 
update.  Other  commenters  questioned 
whether  a  stockholder  in  a  diversified 
company  would  know  if  such  a  compa¬ 
ny  owned  a  mine  and,  if  so,  what  Fed¬ 
eral  mine  identification  number  was 
assigned  to  it. 

As  a  result  of  these  and  similar  com¬ 
ments  received,  paragraphs  (b)(3), 


(c)(2),  (c)(6),  (d)(2),  (d)(9),  (e)(3),  and 
(e)(7)  of  §41.11  of  the  proposed  rule 
are  changed  to  require  filing  of  the 
Federal  mine  identification  number  of 
all  other  mines  in  which  a  20  percent 
or  greater  ownership  interest  is  held. 

These  changes  in  the  rule  will  insure 
that  the  ownership  interests  in  other 
mines  required  to  be  stated  in  the  op¬ 
erator’s  legal  identity  report  will  be 
substantial  and  less  subject  to  change. 
Persons  with  20  percent  or  greater 
ownership  interests  in  diversified  com¬ 
panies  are  likely  to  have  knowledge  of 
whether  the  company  owns  mining  op¬ 
erations  and,  if  so,  the  relevant  Feder¬ 
al  mine  identification  numbers  are 
reasonably  obtainable. 

The  comments  received  also  evi¬ 
denced  a  need  to  clarify  ownership  in¬ 
terests  in  "other  mines”.  If  the  legal 
identity  report  is  for  the  operator  of  a 
coal  mine,  then  that  operator’s  legal 
identity  report(s)  should  reflect  only 
ownership  interests  in  other  coal 
mines.  If  the  legal  identity  report  is 
for  the  operator  of  a  metal  or  nonme¬ 
tal  mine,  then  that  operator’s  legal 
identity  report(s)  should  reflect  only 
ownership  interests  in  other  metal  and 
nonmetal  mines.  It  should  be  noted 
that  no  distinction  is  made  between 
ownership  interests  in  metal  and  non- 
metal  mines.  For  example,  an  owner¬ 
ship  interest  in  a  nonmetal  mine  held 
by  the  operator  of  a  metal  mine,  must 
be  included  in  the  metal  mine  opera¬ 
tor’s  legal  identity  report. 

(7)  Agent  for  service  of  process.  The 
proposed  requirement  to  list  agents 
for  service  of  process  if  the  operator  is 
a  corporation  or  other  organization  is 
duplicative  of  the  address  of  record  re¬ 
quirement  of  §41.30.  Therefore, 
§§  41.11(d)(6)  and  41.11(e)(5)  of  the 
proposed  rule  are  deleted. 

(8)  Comments  beyond  scope.  Numer¬ 
ous  comments  were  received  respect¬ 
ing  independent  contractors.  The 
status  of  independent  contractors  as 
operators  and  the  attendant  responsi¬ 
bilities  will  be  covered  by  regulations 
to  be  promulgated  by  the  Secretary 
which  are  separate  from  this  rule.  Ac¬ 
cordingly,  comments  received  concern¬ 
ing  independent  contractors  are 
beyond  the  scope  of  this  rule  and  will 
be  fully  discussed  during  consideration 
of  that  regulation. 

IV.  Effect  on  Existing  Rules 

A  new  Part  41  is  established  by  this 
rule,  to  be  contained  in  a  new  sub¬ 
chapter  G  of  Chapter  I  of  Title  30, 
CFR.  30  CFR  Part  82,  pertaining  to 
notification  of  legal  Identity  of  coal 
mine  operators,  is  revoked.  There  is  no 
rule  in  Title  30  requiring  information 
to  establish  the  legal  identity  of  metal 
and  nonmetal  mine  operators,  and 
therefore  there  is  no  revocation  of  any 
rule  applicable  to  the  metal  and  non- 
metal  mining  industry. 
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Drafting  Information 

The  principal  persons  responsible 
for  preparation  of  this  final  rule  are: 
Edward  C.  Hugler,  Attorney-Advisor, 
Division  of  Mine  Safety  and  Health, 
Office  of  the  Solicitor  and  Frank  A. 
White,  Office  of  Standards,  Regula¬ 
tions  and  Variances,  MS  HA. 

Dated:  June  23, 1978. 

Robert  B.  Lagather, 
Assistant  Secretary  for 
Mine  Safety  and  Health. 

1.  A  new  Part  41  is  added  to  Sub¬ 
chapter  G,  Chapter  I,  Title  30,  CFR, 
as  set  forth  below: 

Subpart  A — Definition! 

See. 

41.1  Definitions. 

Subpart  B — Notification  of  Legal  Identity 

41.10  Scope. 

41.11  Notification  by  operator. 

41.12  Changes;  notification  by  operator. 

41.13  Failure  to  notify. 

Subpart  C — Operator’s  Report  te  the  Mine  Safety  and 
Health  Administration 

41.20  Legal  identity  report. 

41.30  Address  of  record  and  telephone 
number. 

Authority:  The  provisions  of  this  part  41 
are  issued  under  sections  103(h),  109(d),  and 
508  of  the  Federal  Mine  Safety  and  Health 
Act  of  1977  (Pub.  L.  91-173,  as  amended  by 
Pub.  L.  95-164),  and  under  section  307  of 
the  Federal  Mine  Safety  and  Health 
Amendments  Act  of  1977  (Pub.  L.  95-164). 

Subpart  A — Definitions 

§  41.1  Definitions. 

As  used  in  this  part: 

(a)  “Operator”  means  any  owner, 
lessee,  or  other  person  who  operates, 
controls,  or  supervises  a  coal  or  other 
mine  or  any  designated  independent 
contractor  performing  services  or  con¬ 
struction  at  such  mine. 

(b)  “Person”  means  any  individual, 
sole  proprietor,  partnership,  associ¬ 
ation,  corporation,  firm,  subsidiary  of 
a  corporation,  or  other  organization. 

(c)  “Coal  or  other  mine”  means  (a) 
an  area  of  land  from  which  minerals 
are  extracted  in  nonliquid  form  or,  if 
in  liquid  form,  are  extracted  with 
workers  underground,  (b)  private  ways 
and  roads  appurtenant  to  such  area, 
and  (c)  lands,  excavations,  under¬ 
ground  passageways,  shafts,  slopes, 
tunnels  and  workings,  structures,  fa¬ 
cilities,  equipment,  machines,  tools,  or 
other  property  including  impound¬ 
ments,  retention  dams,  and  tailings 
ponds,  on  the  surface  or  underground, 
used  in,  or  to  be  used  in,  or  resulting 
from,  the  work  of  extracting  such  min¬ 
erals  from  their  natural  deposits  in 
nonliquid  form,  or  if  in  liquid  form, 
with  workers  underground,  or  used  in, 
or  to  be  used  in,  the  milling  of  such 
minerals,  or  the  work  of  preparing 
coal  or  other  minerals,  and  includes 


custom  coal  preparation  facilities.  In 
making  a  determination  of  what  con¬ 
stitutes  mineral  milling  for  purposes 
of  this  act,  the  Secretary  shall  give 
due  consideration  to  the  convenience 
of  administration  resulting  from  the 
delegation  to  one  Assistant  Secretary 
of  all  authority  with  respect  to  the 
health  and  safety  of  miners  employed 
at  one  physical  establishment. 

Subpart  B — Notification  of  Legal 
Identity 

§  41.10  Scope. 

Section  109(d)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977  (Pub.  L. 
91-173,  as  amended  by  Pub.  L.  95-164), 
requires  each  operator  of  a  coal  or 
other  mine  to  file  with  the  Secretary 
of  Labor  the  name  and  address  of  such 
mine,  the  name  and  address  of  the 
person  who  controls  or  operates  the 
mine,  and  any  revisions  in  such  names 
and  addresses.  Section  103(h)  of  the 
act  requires  the  operator  of  a  coal  or 
other  mine  to  provide  such  informa¬ 
tion  as  the  Secretary  of  Labor  may 
reasonably  require  from  time  to  time 
to  enable  the  Secretary  to  perform  his 
functions  under  the  act.  The  regula¬ 
tions  in  this  subpart  B  provide  for  the 
notification  to  the  Mine  Safety  and 
Health  Administration  of  the  legal 
identity  of  the  operator  of  a  coal  or 
other  mine  and  the  reporting  of  all 
changes  in  the  legal  identity  of  the  op¬ 
erator  as  they  occur.  The  submission 
of  a  properly  completed  Legal  Identity 
Report  Form  No.  2000-7  required 
under  subpart  C  of  this  part  will  con¬ 
stitute  adequate  notification  of  legal 
identity  to  the  Mine  Safety  and 
Health  Administration. 

§  41.11  Notification  by  operator. 

(a)  Not  later  than  30  days  after  (1) 
the  effective  date  of  this  part,  and  (2) 
the  opening  of  a  new  mine  thereafter, 
the  operator  of  a  coal  or  other  mine 
shall,  in  writing,  notify  the  appropri¬ 
ate  district  manager  of  the  Mine 
Safety  and  Health  Administration  in 
the  district  in  which  the  mine  is  locat¬ 
ed  of  the  legal  identity  of  the  operator 
in  accordance  with  the  applicable  pro¬ 
visions  of  paragraphs  (b),  (c),  (d),  or 
(e)  of  this  section. 

(b)  If  the  operator  is  a  sole  propri¬ 
etorship,  the  operator  shall  state:  (1) 
His  full  name  and  address;  (2)  the 
name  and  address  of  the  mine  and  the 
Federal  mine  identification  number; 
(3)  the  name  and  address  of  the 
person  at  the  mine  in  charge  of  health 
and  safety;  (4)  the  name  and  address 
of  the  person  with  overall  responsibili¬ 
ty  for  a  health  and  safety  program  at 
all  of  the  operator’s  mines,  if  the  oper¬ 
ator  is  not  directly  involved  in  the 
daily  operation  of  the  mine;  (5)  the 
Federal  mine  identification  numbers 
of  all  other  mines  in  which  the  sole 
proprietor  has  a  20  percent  or  greater 


ownership  interest;  and  (6)  the  trade 
name,  if  any,  and  the  full  name,  ad¬ 
dress  of  record  and  telephone  number 
of  the  proprietorship. 

(c)  If  the  operator  is  a  partnership, 
the  operator  shall  state:  (1)  The  name 
and  address  of  the  mine  and  the  Fed¬ 
eral  mine  identification  number,  (2) 
the  name  and  address  of  the  person  at 
the  mine  in  charge  of  health  and 
safety;  (3)  the  name  and  address  of 
the  person  with  overall  responsibility 
for  a  health  and  safety  program  at  all 
of  the  operator’s  mines,  if  the  opera¬ 
tor  is  not  directly  involved  in  the  daily 
operation  of  the  mine;  (4)  the  Federal 
mine  identification  numbers  of  all 
other  mines  in  which  the  partnership 
has  a  20  percent  or  greater  ownership 
interest;  (5)  the  full  name  and  address 
of  all  partners;  (6)  the  trade  name,  if 
any,  and  the  full  name  and  address  of 
record  and  telephone  number  of  the 
partnership;  and  (7)  the  Federal  mine 
identification  numbers  of  all  other 
mines  in  which  any  partner  has  a  20 
percent  or  greater  ownership  interest. 

(d)  If  the  operator  is  a  corporation, 
the  operator  shall  state:  (1)  The  name 
and  address  of  the  mine  and  the  Fed¬ 
eral  mine  identification  number;  (2) 
the  name  and  address  of  the  person  at 
the  mine  in  charge  of  health  and 
safety;  (3)  the  name  and  address  of 
the  person  with  overall  responsibility 
for  a  health  and  safety  program  at  all 
of  the  operator’s  mines,  if  the  opera¬ 
tor  is  not  directly  involved  in  the  daily 
operation  of  the  mine;  (4)  the  Federal 
mine  identification  numbers  of  all 
other  mines  in  which  the  corporation 
has  a  20  percent  or  greater  ownership 
interest;  (5)  the  full  name,  address  of 
record  and  telephone  number  of  the 
corporation  and  the  State  of  incorpo¬ 
ration;  (6)  the  full  name  and  address 
of  each  officer  and  director  of  the  cor¬ 
poration;  (7)  whether  such  corporation 
is  a  domestic  or  foreign  corporation  in 
the  State  in  which  the  mine  is  located; 
(8)  if  the  corporation  is  a  subsidiary 
corporation,  the  operator  shall  state 
the  full  name,  address,  and  State  of  in¬ 
corporation  of  the  parent  corporation; 
and  (9)  the  Federal  mine  identification 
numbers  of  all  other  mines  in  which 
any  corporate  officer  has  a  20  percent 
or  greater  ownership  interest. 

(e)  If  the  operator  is  any  organiza¬ 
tion  other  than  a  sole  proprietorship, 
partnership,  or  corporation,  the  opera¬ 
tor  shall  state:  (1)  The  nature  and 
type,  or  legal  identity  of  the  organiza¬ 
tion;  (2)  the  name  and  address  of  the 
mine  and  the  Federal  mine  identifica¬ 
tion  number;  (3)  the  name  and  address 
of  the  person  at  the  mine  in  charge  of 
health  and  safety;  (4)  the  name  and 
address  of  the  person  with  overall  re¬ 
sponsibility  for  a  health  and  safety 
program  at  all  of  the  operator’s  mines, 
if  the  operator  is  not  directly  involved 
in  the  daily  operation  of  the  mine;  (5) 
the  Federal  mine  identification  num- 
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bers  of  all  other  mines  in  which  the 
organization  has  a  20  percent  or  great¬ 
er  ownership  interest;  (6)  the  full 
name,  address  of  record  and  telephone 
number  of  the  organization;  (7)  the 
name  and  address  of  each  individual 
who  has  an  ownership  interest  in  the 
organization;  (8)  the  name  and  address 
of  the  principal  organization  officials 
or  members;  and  (9)  the  Federal  mine 
identification  numbers  of  all  other 
mines  in  which  any  official  or  member 
has  a  20  percent  or  greater  ownership 
interest. 

§41.12  Changes;  notification  by  operator. 

Within  30  days  after  the  occurrence 
of  any  change  in  the  information  re¬ 
quired  by  §41.11,  the  operator  of  a 
coal  or  other  mine  shall,  in  writing, 
notify  the  appropriate  district  man¬ 
ager  of  the  Mine  Safety  and  Health 
Administration  in  the  district  in  which 
the  mine  is  located  of  such  change. 

§41.13  Failure  to  notify. 

Failure  of  the  operator  to  notify  the 
Mine  Safety  and  Health  Administra¬ 
tion,  in  writing,  of  the  legal  identity  of 
the  operator  or  any  changes  thereof 
within  the  time  required  under  this 
part  will  be  considered  to  be  a  viola¬ 
tion  of  section  109(d)  of  the  act  and 
shall  be  subject  to  penalties  as  pro¬ 
vided  in  section  110  of  the  act. 

Subpart  C — Operator's  Report  to  the 

Mine  Safety  and  Health  Adminis¬ 
tration 

§41.20  Legal  identity  report. 

Each  operator  of  a  coal  or  other 
mine  shall  file  notification  of  legal 
identity  and  every  change  thereof 
with  the  appropriate  district  manager 
of  the  Mine  Safety  and  Health  Admin¬ 
istration  by  properly  completing,  mail¬ 
ing,  or  otherwise  delivering  form  2000- 
7  “legal  identity  report”  which  shall 
be  provided  by  the  Mine  Safety  and 
Health  Administration  for  this  pur¬ 
pose.  If  additional  space  is  required, 
the  operator  may  use  a  separate  sheet 
or  sheets. 

§41.30  Address  of  record  and  telephone 
number. 

The  address  of  record  and  telephone 
number  required  under  this  part  shall 
be  considered  the  operator’s  official 
address  and  telephone  number  for 
purposes  of  the  act.  Service  of  docu¬ 
ments  upon  the  operator  may  be 
proved  by  a  post  office  return  receipt 
showing  that  the  documents  could  not 
be  delivered  to  such  operator  at  the 
address  of  record  because  the  operator 
had  moved  without  leaving  a  forward¬ 
ing  address  or  because  delivery  was 
not  accepted  at  that  address,  or  be¬ 
cause  no  such  address  existed.  Howev¬ 
er,  operators  may  request  service  by 
delivery  to  another  appropriate  ad¬ 


dress  provided  by  the  operator.  The 
telephone  number  required  under  this 
part  will  be  used  in  connection  with 
proposed  civil  penalty  assessments  as 
provided  in  30  CFR  Part  100. 

Subchaptar  O — Coal  Mino  Health  and  Safety 

PART  82— NOTIFICATION  OF  LEGAL 
IDENTITY  [REVOKED] 

2.  Part  82  is  revoked. 

IPR  Doc.  78-18893  Filed  7-6-78;  8:45  am] 


[4510-43] 

PART  43— PROCEDURES  FOR  PRO¬ 
CESSING  HAZARDOUS  CONDI¬ 
TIONS  COMPLAINTS 

AGENCY:  Mine  Safety  and  Health 
Administration,  Department  of  Labor. 

ACTION:  Final  rule. 

SUMMARY:  These  rules  provide  pro¬ 
cedures  for  filing  and  responding  to 
notices  given  by  representatives  of 
miners,  or  by  miners  at  mines  where 
there  are  no  representatives,  that  vio¬ 
lations  of  the  Federal  Mine  Safety  and 
Health  Act  of  1977  or  of  health  or 
safety  standards  under  the  act  exist  or 
an  imminent  danger  exists.  There  is  a 
right  to  a  special  inspection  if  an  ap¬ 
propriate  notice  is  given  to  the  Secre¬ 
tary  of  Labor  or  his  authorized  repre¬ 
sentative.  In  addition,  an  informal 
review  procedure  is  established  for  re¬ 
fusals  to  issue  a  citation  or  order 
where  the  Secretary  or  his  authorized 
representative  has  been  notified  that 
an  alleged  violation  or  imminent 
danger  exists.  These  rules  are  issued 
pursuant  to  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 

EFFECTIVE  DATE:  July  7,  1978. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Frank  A.  White,  Mine  Safety  and 
Health  Administration,  Ballston 
Tower  No.  3,  4015  Wilson  Boulevard, 
Arlington,  Va.  22203,  phone  703-235- 
1910. 

SUPPLEMENTARY  INFORMATION: 

Background  Information 

On  March  3,  1978,  the  Secretary  of 
Labor  published  in  the  Federal  Regis¬ 
ter  (43  FR  9113)  proposed  procedures 
governing  notices  given  to  the  Secre¬ 
tary  or  his  authorized  representative 
under  section  103(g)  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977 
(Pub.  L.  91-173,  as  amended  by  Pub.  L. 
95-164)  concerning  alleged  violations 
of  the  act  or  mandatory  health  or 
safety  standards  or  imminent  dangers. 
Interested  persons  were  given  a  period 
of  30  days  within  which  to  submit 
written  comments,  data,  views,  or  ar¬ 
guments. 

As  a  result  of  requests,  the  comment 
period  was  extended  until  May  3,  1978 


(43  FR  14691).  Comments  were  re¬ 
ceived  from  a  number  of  individuals 
and  organizations.  The  Mine  Safety 
and  Health  Administration  has  care¬ 
fully  reviewed  the  comments  and  the 
final  rules  reflect  many  of  the  suggest¬ 
ed  changes. 

Discussion  of  the  Comments  and 
Changes 

The  format  of  the  final  rules  is  dif¬ 
ferent  from  that  used  for  the  proposed 
rule.  The  revised  format  more  accu¬ 
rately  reflects  the  differences  between 
sections  103(g)(1)  and  103(g)(2)  and 
should  be  easier  to  understand.  Sub¬ 
part  B  describes  the  procedures  to  be 
followed  by  the  representative  of 
miners  or  the  miner  in  giving  notice  of 
an  alleged  hazard  and  by  the  Secre¬ 
tary  in  responding  to  such  a  notice 
under  section  103(g)(1)  of  the  act.  Sub¬ 
part  C  describes  the  procedure  to  be 
followed  in  requesting  and  providing 
informal  review  of  a  refusal  by  an  in¬ 
spector  to  issue  a  citation  or  an  order 
if  an  inspector  has  been  notified  while 
on  mine  property  prior  to  or  during  an 
inspection  that  an  alleged  violation  or 
imminent  danger  exists  under  section 
103(g)(2)  of  the  act.  This  informal 
review  procedure  is  also  made  availa¬ 
ble  to  a  person  whose  request  for  a 
special  inspection  under  subpart  B  is 
denied. 

This  format  change  reflects  one  sig¬ 
nificant  substantive  alteration  of  the 
proposed  rules.  The  notice  of  negative 
finding  will  not  be  issued  where  an  in¬ 
spector  refuses  to  issue  a  citation  or 
order  as  the  result  of  a  request  made 
under  section  103(g)(2)  of  the  act 
while  the  inspector  is  on  the  mine 
premises.  The  miners’  representative 
or  miner  may,  in  this  case,  invoke  the 
informal  review  procedures,  which  will 
include  a  written  explanation  of  the 
denial  by  the  inspector. 

Commenters  suggested  that  the 
term  “representative  of  miners”  used 
throughout  the  proposed  rule  be  limit¬ 
ed  to  only  those  representatives  who 
have  filed  as  representatives  under  the 
proposed  30  CFR  Part  40  (Representa¬ 
tive  of  Miners)  (43  FR  9108).  The 
health  and  safety  of  miners  will  be 
best  served  by  not  placing  limitations 
upon  the  categories  of  persons  who 
may  give  notice  to  the  Secretary  that 
hazards  may  exist.  Neither  the  act  nor 
the  legislative  history  requires  or  im¬ 
plies  any  such  limitations.  MSHA 
must  be  able  to  respond  appropriately 
to  all  complaints  of  hazardous  condi¬ 
tions  both  within  and  outside  the  con¬ 
text  of  these  particular  rules.  Even 
when  information  is  submitted  by 
someone  who  has  not  filed  as  a  repre¬ 
sentative  of  miners,  MSHA  will  evalu¬ 
ate  the  information  and  take  the  ap¬ 
propriate  inspection  steps. 

The  proposed  rules  stated,  using  the 
language  of  section  103(g)(1)  of  the 
act,  that  where  appropriate  notice  is 
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given,  there  is  a  right  to  an  "immedi¬ 
ate”  inspection.  Commenters  suggest¬ 
ed  that  the  term  "immediate”  should 
be  defined  more  clearly.  In  the  final 
rule,  the  term  "immediate”  is  omitted 
and  the  term  "as  soon  as  possible,” 
also  used  in  section  103(g)(1),  has  been 
substituted  in  §43.5.  The  time  it  will 
take  for  MSHA  to  respond  to  a  notice 
that  a  violation  or  danger  exists  will, 
as  a  practical  matter,  depend  on  the 
gravity  of  the  condition  reported  to 
the  MSHA  office.  In  those  cases  in 
which  a  serious  hazard  is  alleged,  an 
inspector  will  generally  respond  imme¬ 
diately.  If  the  condition  complained  of 
is  of  a  technical  nature,  the  precise 
timing  of  the  inspection  will  depend 
on  a  number  of  factors  including  the 
availability  of  inspectors  and  compet¬ 
ing  inspection  priorities.  There  must 
be  some  judgment  exercised.  However, 
it  must  be  emphasized  that  MSHA  will 
respond  as  promptly  as  necessary  to 
insure  the  safety  and  health  of  miners 
and  will  in  all  cases  respond  promptly 
to  complaints  under  this  part. 

The  proposed  rule  stated  that  a 
notice  under  section  103(g)(1)  must  be 
“in  writing,”  whereas  the  act  requires 
that  the  notice  be  “reduced  to  writ¬ 
ing.”  Commenters  requested  clarifica¬ 
tion.  Section  43.4(b)  of  the  final  rule 
uses  the  statutory  language.  MSHA 
believes  that  the  intent  of  Congress 
was  to  provide  a  speedy  vehicle  for  no¬ 
tifying  the  Secretary  of  hazards  and 
for  responding  to  those  notifications. 
Accordingly,  the  initial  contact  with 
MSHA  need  not  be  in  writing,  in  order 
to  insure  that  the  agency  is  able  to  re¬ 
spond  as  quickly  as  possible.  However, 
prior  to  performing  the  actual  inspec¬ 
tion,  the  miners’  representative  or 
miner  must  put  his  or  her  oral  notifi¬ 
cation  in  writing. 

The  act  requires  that  a  copy  of  this 
written  notice,  with  the  name  of  any 
miners  omitted,  must  be  provided  to 
the  operator  no  later  than  “at  the 
time  of  the  inspection.”  This  phrase 
was  incorporated  into  the  proposed 
rules  and  commenters  suggested  that 
this  be  clarified  to  state  that  the  oper¬ 
ator  will  be  given  a  copy  no  later  than 
"the  time  the  inspection  begins.”  This 
suggestion  has  been  adopted  in 
§43.3(0. 

Commenters  also  suggested  that  the 
notice  must  contain  a  statement  of  the 
“reasonable  grounds”  relied  on  by  the 
person  requesting  an  inspection.  The 
act  clearly  requires  only  that  the 
person  give  notice  of  the  violation  or 
danger  itself.  In  addition,  an  inspector 
cannot  generally  make  a  judgment  of 
whether  there  are  "reasonable 
grounds”  to  believe  a  hazard  exists 
until  he  or  she  can  personally  view  the 
conditions  giving  rise  to  the  notifica¬ 
tion.  Therefore,  special  inspections 
will  be  made  unless  on  the  face  of  the 
notice  the  condition  complained  of 
would  clearly  not  constitute  a  viola¬ 
tion  or  imminent  danger. 


Commenters  criticized  the  require¬ 
ment  in  the  proposed  rule  that  the 
name  of  the  miners’  representative  or 
any  miners  be  omitted  from  the  copy 
of  the  notice  given  to  the  operator, 
particularly  since  section  105(e)  of  the 
act  prohibits  discrimination  on  ac¬ 
count  of  the  exercise  of  statutory 
rights.  This  requirement  has  been  re¬ 
tained  in  the  final  rule  since  the  act 
itself  imposes  the  requirement  as  an 
added  protection  in  order  to  encourage 
uninhibited  miner  participation  in 
health  and  safety  matters. 

Several  comments  were  received  sug¬ 
gesting  that  the  response  of  the  Secre¬ 
tary  refusing  to  conduct  an  inspection 
or  refusing  to  issue  a  citation  or  order 
under  section  103(g)(1),  which  was 
called  a  “notice  of  no  action  taken”  in 
the  proposed  rules,  be  renamed  a 
"notice  of  negative  finding”  in  order 
not  to  mislead  persons  into  believing 
that  the  Secretary  merely  ignored  the 
notice.  This  suggestion  has  been 
adopted  in  §  43.6. 

The  proposed  rules  did  not  specify 
who  would  receive  the  notices  of  nega¬ 
tive  findings  or  when  such  orders 
would  be  issued.  It  was  suggested  that 
copies  should  be  served  upon  opera¬ 
tors  immediately  after  a  determina¬ 
tion  is  made.  The  final  rules  clarify 
these  points.  Section  43.6(c)  states 
that  the  operator  will  receive  a  copy  of 
the  notice  of  negative  finding.  If  a  de¬ 
termination  is  made  that  no  inspection 
is  warranted,  such  notice  and  copies 
thereof  will  be  issued  "as  soon  as  pos¬ 
sible”  following  such  determination 
under  §  43.6(a).  Under  §  43.6(b),  if  an 
inspection  is  made,  the  notice  of  nega¬ 
tive  finding  and  any  copies  will  be 
issued  before  the  inspector  leaves  the 
mine  premises. 

Commenters  suggested  that  opera¬ 
tors  should  be  entitled  to  receive 
copies  of  notifications  of  alleged  viola¬ 
tions  or  imminent  danger  under  sec¬ 
tion  103(g)(2)  as  well  as  under  section 
103(g)(1).  Under  section  103(g)(2),  the 
inspector  is  already  on  mine  property 
and  his  investigation  of  a  matter  com¬ 
plained  of  by  a  miners’  representative 
or  miner  is  merely  an  extension  of  his 
inspection  activities  already  underway 
at  the  mine.  The  purpose  served  by 
the  writing  in  these  cases  is  to  give  the 
opportunity  for  later  review  if  no  cita¬ 
tion  or  order  is  issued.  Under  section 
103(g)(1),  the  inspector  would  not  be 
on  mine  property  if  it  were  not  for  the 
notice  given  to  him  and  the  operator 
should  be  made  aware  of  the  reason 
for  the  inspector’s  presence. 

Under  the  proposed  rules,  a  request 
for  informal  review  could  be  made 
orally  as  well  as  in  writing.  Com¬ 
menters  stated  that  oral  requests  can 
often  be  misstated  or  misunderstood 
and  may  later  be  difficult  to  verify. 
MSHA  believes  that  it  is  not  unduly 
burdensome  to  require  a  request  to  be 
put  in  writing  and  agrees  that  this  is 


necessary  to  avoid  potential  confusion. 
Therefore,  §  43.7(b)  of  the  final  rule 
requires  requests  for  informal  review 
to  be  written. 

Commenters  also  suggested  that  the 
30-day  period  for  requesting  review 
was  too  lengthy.  MSHA  agrees  that 
the  issues  surrounding  a  complaint  of 
a  violation  or  imminent  danger  must 
be  quickly  resolved  and  that  expedi¬ 
tious  action  is  in  the  best  interests  of 
all  parties.  Therefore,  §  43.7(b)  re¬ 
quires  that  the  miners’  representative 
or  miner  send  a  request  for  informal 
review  within  10  days  of  the  date  the 
inspector  refuses  to  issue  a  citation 
based  upon  the  notice  given  to  the  in¬ 
spector. 

Finally,  commenters  criticized  the 
proposed  informal  review  procedures 
because  they  did  not  make  provision 
for  participation  by  the  operator  in 
the  review  process.  Under  the  pro¬ 
posed  procedures,  the  district  manager 
would  have  had  the  authority,  based 
solely  on  input  from  the  miners’  repre¬ 
sentative  or  miner,  to  reverse  the  in¬ 
spector’s  decision  not  to  issue  a  cita¬ 
tion  or  order.  In  §  43.7(d)  of  the  final 
rule,  it  is  made  clear  that  the  district 
manager  only  has  the  authority  to 
affirm  the  original  decision  or  to 
direct  another  inspection.  The  district 
manager  may  not,  on  his  own,  reverse 
the  inspector’s  original  decision  not  to 
issue  a  citation  or  order.  If  another  in¬ 
spection  is  ordered  and  conducted,  the 
operator  will  have  available  to  him  the 
same  opportunities  to  discuss  the  al¬ 
leged  violation  or  danger  with  the  in¬ 
spector  and  to  contest  any  citation  or 
order  issued  that  he  has  with  respect 
to  any  other  inspection. 

Following  the  final  disposition  of 
the  request  for  informal  review,  a  copy 
of  the  district  manager’s  written  state¬ 
ment  of  the  reasons  for  that  disposi¬ 
tion  will  be  served  on  the  operator, 
pursuant  to  §  43.7(d)  of  the  final  rule. 

Effective  Date 

This  rule  becomes  effective  immedi¬ 
ately  upon  publication  in  the  Federal 
Register.  It  is  important  to  imple¬ 
ment,  as  quickly  as  possible,  proce¬ 
dures  for  processing  and  responding  to 
notices  of  hazardous  conditions  in 
order  to  ensure  that  miners  and  their 
representatives  will  be  aware  of  and 
encouraged  to  exercise  the  opportuni¬ 
ty  to  report  such  conditions.  This  is  a 
vital  part  of  the  overall  effort  of 
MSHA  to  promote  and  enforce  health 
and  safety  in  the  Nation’s  mines. 

Drafting  Information 

The  principal  persons  responsible 
for  drafting  this  rule  are  Frank  A. 
White,  Office  of  Standards,  Regula¬ 
tions  and  Variances,  MSHA,  Depart¬ 
ment  of  Labor,  and  Paul  J.  Compona- 
tion  and  Charles  E.  Luxmore,  Division 
of  Safety,  Coal  Mine  Health  and 
Safety,  MSHA,  Department  of  Labor. 
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Dated:  June  23, 1978. 

Robert  B.  Lagather, 
Assistant  Secretary 
for  Mine  Safety  and  Health. 

In  consideration  of  the  foregoing  dis¬ 
cussion  of  comments  received,  30  CFR 
Chapter  I  is  amended  by  adding  a  new 
Part  43  to  Subchapter  G,  as  set  forth 
below: 

Subpart  A — General 

Sec. 

43.1  Definitions. 

43.2  General. 

43.3  Purpose  and  scope  of  this  part. 

Subpart  B — Special  Inspection* 

43.4  Requirements  for  giving  notice. 

43.5  Action  by  the  Secretary. 

43.6  Notice  of  negative  finding. 

Subpart  C — Informal  Review 

43.7  Informal  review  upon  written  notice 
given  to  an  inspector  on  the  mine  prem¬ 
ises. 

43.8  Informal  review  upon  the  issuance  of 
a  notice  of  negative  finding. 

Authority:  Secs.  103(g)  and  508  of  the 
Federal  Mine  Safety  and  Health  Act  of  1977 
(Pub.  L.  81-173,  as  amended  by  Pub.  L.  95- 
164),  and  sec.  307  of  the  Federal  Mine 
Safety  and  Health  Amendments  Act  of  1977 
(Pub.  L.  95-164). 

Subpart  A — General 

$  43.1  Definitions. 

For  purposes  of  this  part, 

“Act”  means  the  Federal  Mine 
Safety  and  Health  Act  of  1977,  Pub.  L. 
91-173,  as  amended  by  Pub.  L.  95-164, 
and 

“Secretary”  Means  the  Secretary  of 
Labor  or  his  designee. 

§  43.2  General. 

(a)  Under  section  103(g)(1)  of  the 
act,  a  representative  of  miners,  or 
where  there  is  no  such  representative, 
a  miner,  who  has  reasonable  grounds 
to  believe  that  a  violation  of  the  act  or 
a  mandatory  health  or  safety  standard 
exists,  or  an  imminent  danger  exists, 
has  a  right  to  obtain  a  special  inspec¬ 
tion  if  he  or  she  gives  notice  of  such 
violation  to  the  Secretary  or  his  duly 
authorized  representative.  The  notice 
shall  be  reduced  to  writing  and  signed 
by  the  miners’  representative  or 
miner,  and  a  copy  that  does  not  reveal 
the  name  of  the  person  giving  the 
notice  must  be  served  on  the  operator 
no  later  than  at  the  time  of  the  In¬ 
spection.  If  the  Secretary  determines 
that  a  violation  or  danger  does  not 
exist,  he  must  so  notify  the  miners’ 
representative  or  miner  in  writing. 

(b)  Under  section  103(g)(2)  of  the 
act,  a  representative  of  miners  or,  if 
there  is  no  such  representative,  a 
miner,  may  notify  in  writing  an  au¬ 
thorized  representative  of  the  Secre¬ 
tary  who  is  on  mine  premises  prior  to 
or  during  an  inspection,  of  any  viola¬ 


tion  or  imminent  danger  which  he  or 
she  has  reason  to  believe  exists  in  the 
mine.  There  shall  be  procedures  for 
the  informal  review  of  any  refusal  by 
the  Secretary’s  authorized  representa¬ 
tive  to  issue  a  citation  with  respect  to 
such  alleged  violation  or  danger,  in¬ 
cluding  notification  to  the  miners’  rep¬ 
resentative  or  miner  of  the  reasons  for 
his  disposition  of  the  case. 

§  43.3  Purpose  and  scope  of  this  part 

This  part  sets  forth  the  procedures 
for  giving  notice  to  the  Secretary 
under  section  103(g)(1)  of  the  act,  for 
responding  to  such  notices  and  for  re¬ 
viewing  refusals  by  authorized  repre¬ 
sentatives  of  the  Secretary  to  issue  ci¬ 
tations  or  orders  under  section  103 
(g)(1)  or  (g)(2).  Specifically,  subpart  B 
details  the  steps  to  be  taken  by  a  rep¬ 
resentative  of  miners  or  a  miner  in 
making  a  request  for  a  special  inspec¬ 
tion  and  by  the  Secretary  in  process¬ 
ing  and  taking  action  on  such  a  re¬ 
quest  under  section  103(gXl).  Subpart 
C  sets  forth  informal  review  proce¬ 
dures  which  a  representative  of  miners 
or  a  miner  may  request  under  sections 
103  (g)(1)  and  (g)(2)  where  no  citation 
or  order  is  issued  under  those  sections. 

Subpart  B — Special  Inspections 

§  43.4  Requirements  for  giving  notice. 

(a)  A  representative  of  miners  or, 
where  there  is  no  such  representative, 
a  miner,  who  has  reasonable  grounds 
to  believe  that  a  violation  of  the  act  or 
a  mandatory  health  or  safety  standard 
exists,  or  that  an  imminent  danger 
exists,  may  obtain  a  special  inspection 
by  giving  notice  to  the  Secretary  or 
any  authorized  representative  of  the 
Secretary  of  such  violation  or  danger. 

(b)  Any  such  notice  shall  set  forth 
the  alleged  violation  or  imminent 
danger  and  the  location  of  such  viola¬ 
tion  or  danger  and  shall  be  reduced  to 
a  writing  signed  by  the  representative 
of  miners  or  miner  giving  such  notice. 

(c)  A  copy  of  such  written  notice 
shall  be  provided  to  the  operator  or 
his  agent  by  the  Secretary  or  his  au¬ 
thorized  representative  no  later  than 
the  time  that  the  inspection  begins.  In 
addition,  if  the  notice  indicates  that 
an  imminent  danger  exists,  the  opera¬ 
tor  or  his  agent  shall  be  notified  as 
quickly  as  possible  of  the  alleged 
danger.  The  name  of  the  person  giving 
such  notice  and  the  names  of  any  indi¬ 
vidual  miners  referred  to  therein  shall 
not  appear  in  the  copy  of  the  written 
notice  or  in  a  notification  provided  to 
the  operator. 

§  43.5  Action  by  the  Secretary. 

(a)  As  soon  as  possible  after  the  re¬ 
ceipt  of  a  notice  of  alleged  violation  or 
imminent  danger  under  this  subpart, 
the  Secretary  or  his  authorized  repre¬ 
sentative  shall  make  a  special  inspec¬ 
tion  to  determine  if  a  citation  or  with¬ 


drawal  order  should  be  issued,  unless 
on  the  face  of  the  notice,  the  condi¬ 
tion  complained  of,  even  if  it  were 
found  to  exist,  would  clearly  not  con¬ 
stitute  a  violation  or  imminent  danger. 

(b)  Where  the  Secretary  or  his  au¬ 
thorized  representative  makes  a  spe¬ 
cial  inspection  under  this  subpart  and 
finds  a  violation  or  imminent  danger,  a 
citation  or  withdrawal  order,  as  appro¬ 
priate,  shall  be  issued. 

§  43.6  Notice  of  negative  finding. 

(a)  If  it  is  determined  that  a  special 
inspection  is  not  warranted,  a  written 
notice  of  negative  finding  shall  be 
issued  as  soon  as  possible  following 
such  determination. 

(b)  If  it  is  determined  that  an  inspec¬ 
tion  is  warranted  and  upon  such  in¬ 
spection  it  is  determined  that  neither 
a  citation  nor  a  withdrawal  order 
should  be  issued  for  the  alleged  viola¬ 
tion  or  imminent  danger,  a  written 
notice  of  negative  finding  shall  be 
issued  by  the  authorized  representa¬ 
tive  of  the  Secretary  prior  to  leaving 
the  mine  premises. 

(c)  Any  notice  of  negative  finding 
issued  under  this  part  shall  be  issued 
to  the  representative  of  miners  or 
miner  seeking  the  special  inspection 
and  a  copy  shall  be  served  upon  the 
operator. 

Subpart  C — Informal  Review 

§  43.7  Informal  review  upon  written 
notice  given  to  an  inspector  on  the 
mine  premises. 

(a)  A  representative  of  miners  or, 
where  there  is  no  such  representative, 
a  miner,  who  has  reason  to  believe 
that  a  violation  of  the  act  or  a  manda¬ 
tory  health  or  safety  standard  exists, 
or  an  imminent  danger  exists,  may 
notify  an  authorized  representative  of 
the  Secretary  in  writing  prior  to  or 
during  an  inspection  conducted  by 
such  representative  of  any  violation  of 
the  act  or  mandatory  health  or  safety 
standard  or  of  any  imminent  danger 
which  he  or  she  has  reason  to  believe 
exists  in  the  mine  being  inspected. 
Where  the  authorized  representative 
or  the  Secretary  refuses  to  issue  a  cita¬ 
tion  or  order  with  respect  to  such  al¬ 
leged  violation  or  imminent  danger, 
the  representative  of  miners  or  miner 
may  obtain  review  of  such  refusal  in 
accordance  with  paragraphs  (b) 
through  (d)  of  this  section. 

(b)  A  request  for  informal  review 
shall  be  sent  in  writing  to  the  appro¬ 
priate  district  manager  within  10  days 
of  the  date  of  the  refusal  to  issue  a  ci¬ 
tation  or  order  and  shall  be  accompa¬ 
nied  by  any  supporting  information 
the  person  requesting  review  wishes  to 
submit. 

(c)  After  receipt  of  the  request  for 
informal  review,  the  district  manager 
or  his  agent  may  hold,  at  his  or  her 
discretion,  an  informal  conference 
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where  the  person  requesting  review 
can  present  his  views. 

(d)  After  review  of  all  written  and 
oral  statements  submitted,  the  district 
manager  may  either  affirm  the  refusal 
to  issue  a  citation  or  order  or  may 
direct  that  a  new  inspection  be  con¬ 
ducted  with  respect  to  the  alleged  vio¬ 
lation  or  imminent  danger.  The  dis¬ 
trict  manager  shall  furnish  the  person 
requesting  review  with  a  written  state¬ 
ment  of  the  reasons  for  his  or  her 
final  disposition  of  the  request  as  soon 
thereafter  as  possible.  A  copy  of  such 
statement  shall  be  furnished  the  oper¬ 
ator.  The  district  manager’s  determi¬ 
nation  in  the  matter  shall  be  final. 

§  43.8  Informal  review  upon  issuance  of  a 
notice  of  negative  finding. 

A  person  to  whom  a  notice  of  nega¬ 
tive  finding  has  been  issued  pursuant 
to  section  43.6  of  this  part  may  re¬ 
quest  informal  review  of  such  finding 
in  accordance  with  the  provisions  of 
section  43.7(b)-(d)  of  this  subpart. 
tFR  Doc.  78-18894  Filed  7-6-78;  8:45  am] 


[4510-43] 

PART  44 — RULES  OF  PRACTICE  FOR 
PETITIONS  FOR  MODIFICATION  OF 
MANDATORY  SAFETY  STANDARDS 

AGENCY:  Mine  Safety  and  Health 
Administration,  Department  of  Labor. 

ACTION:  Final  rule. 

SUMMARY:  These  rules  set  forth  pro¬ 
cedures  for  filing,  processing,  and  de¬ 
ciding  petitions  filed  under  §  101(c)  of 
the  Federal  Mine  Safety  and  Health 
Act  of  1977  (act)  for  modifying  appli¬ 
cation  of  any  mandatory  safety  stand¬ 
ard  to  a  coal  or  other  mine.  The  act 
permits  the  Secretary  to  grant  peti¬ 
tions  for  modification  if  he  determines 
that  the  result  of  the  modification  will 
meet  certain  criteria.  The  Secretary 
promulgates  the  rule  below  to  govern 
the  petition  and  determination  proce¬ 
dure. 

EFFECTIVE  DATE:  July  7,  1978. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Frank  A.  White,  Room  831,  Ballston 
Tower  No.  3,  4015  Wilson  Boulevard, 
Arlington,  Va.  22203,  703-235-1385. 

SUPPLEMENTARY  INFORMATION: 

I.  Discussion  of  Final  Rule 

Under  this  final  rule,  operators  of 
coal,  metal,  and  nonmetal  mines  and 
representatives  of  miners  at  these 
mines  may  petition  the  Assistant  Sec¬ 
retary  for  Mine  Safety  and  Health  of 
the  Mine  Safety  and  Health  Adminis¬ 
tration  (MSHA)  to  modify  the  applica¬ 
tion  of  a  mandatory  mine  safety 
standard  to  one  or  more  mines.  The 
petition  may  be  granted  if  it  is  deter¬ 


mined  that  a  proposed  alternative  to  a 
standard  will  provide  equal  protection 
to  miners  or  that  application  of  the 
standard  would  result  in  less  safety 
protection  to  miners.  Upon  receipt  of  a 
petition,  notice  that  a  petition  has 
been  filed  will  be  published  in  the  Fed¬ 
eral  Register,  and  the  appropriate 
Administrator  for  Mine  Safety  and 
Health  will  investigate  the  merits  of 
the  petition  and  issue  a  proposed  deci¬ 
sion.  A  proposed  decision  will  become 
final  within  30  days  of  its  service, 
unless  a  hearing  is  requested  on  the 
decision. 

If  a  hearing  is  requested,  the  matter 
will  be  referred  to  the  Chief  Adminis¬ 
trative  Law  Judge,  Department  of 
Labor.  An  administrative  law  judge  of 
the  Department  of  Labor  will  preside 
over  any  hearing,  which  will  be  sub¬ 
ject  to  5  U.S.C.  554,  556,  and  557.  The 
administrative  law  judge  will  issue  an 
initial  decision  on  the  merits  of  the  pe¬ 
tition,  which  will  become  final  unless 
appealed  to  the  Assistant  Secretary 
within  30  days  of  service.  Only  a  deci¬ 
sion  of  the  Assistant  Secretary  is  a 
final  agency  action  for  the  purposes  of 
judicial  review  under  5  U.S.C.  701-706. 

Under  this  rule,  a  petition  to  revoke 
a  granted  petition  for  modification  on 
the  grounds  that  the  bases  for  the 
grant  no  longer  exist  is  filed  with  the 
Chief  Administrative  Law  Judge  and  is 
subject  to  the  same  hearing  and 
appeal  procedures  as  a  petition  for 
modification. 

II.  Applicability 

This  rule  applies  to  petitions  for 
modification  filed  on  or  after  March  9, 
1978.  It  also  applies  to  petitions  for 
modification  of  safety  standards  pend¬ 
ing  before  the  Office  of  Hearings  and 
Appeals,  U.S.  Department  of  the  Inte¬ 
rior,  as  of  March  9,  1978. 

This  rule  applies  only  to  petitions 
for  modification  of  mandatory  safety 
standards.  The  Federal  Mine  Safety 
and  Health  Act  of  1977  does  not  au¬ 
thorize  the  Secretary  to  modify  the 
applicability  of  any  mandatory  health 
standard. 

III.  Replacement  and  Revocation  of 

Existing  Rules;  Validity  of  Grant¬ 
ed  Modifications  and  Variances 

This  rule  replaces  the  provisions  of 
43  CFR  4.550,  4.551,  and  4.552,  which 
governed  petitions  for  modification  of 
mandatory  coal  mine  safety  standards, 
and  revokes  section  .24,  30  CFR  Parts 
55  and  56,  and  sections  .24  and  .25  of 
30  CFR  Part  57,  which  governed  var¬ 
iances  from  mandatory  metal  and  non- 
metal  mine  standards. 

Section  301(c)(2)  of  the  act  states 
that  all  orders,  decisions,  and  determi¬ 
nations  granted  in  the  exercise  of 
functions  transferred  to  the  Secretary 
of  Labor  which  are  in  effect  on  March 
9,  1978,  remain  effective  unless  modi¬ 
fied  or  revoked  as  set  forth  in  section 
301(c)(2). 


Therefore,  any  petition  for  modifica¬ 
tion  of  the  applicability  of  any  manda¬ 
tory  safety  standard  to  a  coal  mine 
and  any  variance  from  a  mandatory 
safety  standard  granted  by  the  Secre¬ 
tary  of  the  Interior,  Mining  Enforce¬ 
ment  and  Safety  Administration 
(MESA),  Department  of  the  Interior, 
or  granted,  with  MESA’s  concurrence, 
by  the  mine  safety  and  health  agency 
of  a  State  which  was  a  party  to  a  State 
Plan  Agreement  under  section  16  of 
the  Federal  Metal  and  Nonmetallic 
Mine  Safety  Act,  Pub.  L.  89-577,  will 
remain  effective  according  to  its  terms 
unless  modified  or  revoked. 

IV.  Rulemaking  Procedure 

Although  this  rule  pertajns  to 
agency  procedures  and  is  exempt 
under  5  U.S.C.  553(b)(A)  from  notice 
and  comment  requirements,  the  Secre¬ 
tary  published  the  proposed  rule  and 
gave  interested  persons  an  opportuni¬ 
ty  to  comment  on  it.  The  proposed 
rule  appeared  in  the  Federal  Register 
of  March  3,  1978,  at  pages  9114-9119. 
Interested  persons  were  given  30  days 
to  submit  comments.  As  a  result  of  re¬ 
quests,  the  comment  period  was  ex¬ 
tended  to  May  3,  1978  (43  FR  14691). 
Numerous  comments  have  been  re¬ 
ceived  and  reviewed,  and  the  major 
ones  are  discussed  below. 

V.  Discussion  of  Major  Comments 

Several  people  suggested  that  provi¬ 
sions  be  added  for  temporary  relief 
before  a  decision  on  the  petition  for 
modification  is  rendered.  They  pointed 
out,  and  MSHA  agrees,  that  there  may 
be  situations  in  which  enforcement  of 
a  safety  standard  pending  considera¬ 
tion  of  a  petition  for  modification 
would  be  likely  to  diminish  the  safety 
of  miners.  Therefore,  provisions  for 
temporary  relief  have  been  added,  at 
§44.16. 

The  suggestion  was  made  that  a  pro¬ 
cedure  be  added  for  expediting  consid¬ 
eration  of  petitions.  It  was  pointed  out 
that  particular  circumstances  might 
call  for  speed  to  protect  miners’  safety 
and  that  provisions  for  expedited  con¬ 
sideration  followed  under  the  Federal 
Coal  Mine  Health  and  Safety  Act  of 
1969  (Coal  Act)  worked  well,  with  no 
history  of  abuse.  MSHA  finds  these  ar¬ 
guments  persuasive  and  has,  there¬ 
fore,  provided  for  expedited  considera¬ 
tion  of  petitions.  Such  consideration  is 
obtainable  through  the  provisions  for 
interim  relief  found  in  §§44.16(i)  and 
44.50(b)(10). 

A  number  of  commenters  wanted  a 
requirement  added  that  decisions  be 
rendered  within  a  stated  time  limit. 
Petitions  for  modification  are  of  high 
priority  and  will  be  considered  within 
MSHA  as  promptly  as  possible.  MSHA 
acknowledges  that  there  have  been 
delays  in  the  past  in  the  processing  of 
petitions  under  section  301(c)  of  the 
Coal  Act  and  is  in  the  process  of  estab- 
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lishing  a  more  efficient  system  under 
the  new  act,  which  will  include  specific 
time  frames  for  investigation  and 
closer  monitoring  of  the  progress  of 
each  case.  However,  it  is  not  consid¬ 
ered  practical,  before  MSHA  has  expe¬ 
rience  with  processing  petitions  under 
these  regulations,  to  create  by  regula¬ 
tion  binding  time  limitations  for  ren¬ 
dering  decisions. 

Three  comments  were  received 
asking  for  a  public  hearing  on  the  pro¬ 
posed  rule.  The  comments  received 
concerning  proposed  Part  44  were  in 
most  cases  very  detailed  and  thorough. 
The  60-day  comment  period  has  pro¬ 
vided  sufficient  time  for  response  by 
all  segments  of  the  mining  industry. 
The  Secretary  has  had  to  weigh  the 
potential  additional  advantages  of 
holding  a  public  hearing  against  the 
need  to  implement  the  process  for 
modification  of  mandatory  safety 
standards.  To  hold  a  public  hearing 
would  considerably  lengthen  the  rule- 
making  process.  MSHA  has  been  re¬ 
ceiving  petitions  for  modification 
under  the  new  act  since  March  9,  1978, 
and  has  a  backlog  of  petitions  received 
before  the  new  act  went  into  effect. 
Until  rules  are  adopted  for  processing 
and  deciding  the  petitions,  MSHA  is 
unable  to  reduce  the  inventory  of  old 
petitions  or  decide  new  ones.  There¬ 
fore,  on  balance,  the  Secretary  has  de¬ 
cided  not  to  hold  a  public  hearing. 

One  commenter  would  have  the  Sec¬ 
retary  delegate  his  authority  to  act  on 
petitions  for  modification  to  the  Fed¬ 
eral  Mine  Safety  and  Health  Review 
Commission.  Even  if  such  delegation 
were  advisable,  the  Secretary  does  not 
have  the  power  to  alter  by  regulation 
the  procedure  legislated  by  Congress. 

The  suggestion  was  made  that  guide¬ 
lines  be  included  for  determining  who 
may  be  a  party.  Since  petitions  for 
modification  involve  important  consid¬ 
erations  of  miner  safety,  the  regula¬ 
tions  provide  opportunity  for  partici¬ 
pation  by  all  persons  interested  in  the 
outcome  of  a  petition.  Section  44.3 
provides  that  mine  operators,  repre¬ 
sentatives  of  miners,  and  MSHA  shall 
be  parties  and  that  other  persons  may 
acquire  party  status  if  they  are  inter¬ 
ested  in  the  outcome.  The  enumera¬ 
tion  in  §  44.3  of  who  may  be  a  party  is 
sufficiently  clear,  and  additional 
guidelines  are  not  necessary. 

It  was  suggested  that  a  “representa¬ 
tive  of  miners”  be  defined  as  a  person 
who  represents  the  “majority  of 
miners,”  rather  than  “two  or  more 
miners,”  as  stated  in  the  proposed  reg¬ 
ulation.  “Representative  of  miners”  is 
the  subject  of  proposed  regulations  in 
30  CFR  Part  40  (43  FR  9108,  et  seq.). 
The  issue  of  whether  the  term  should 
be  limited  to  a  person  who  represents 
the  "majority”  is  considered  at  length 
in  the  preamble  to  the  final  regula¬ 
tions  for  Part  40.  The  term  has  not 
been  changed  in  these  regulations  for 


the  reasons  expressed  in  that  pream¬ 
ble. 

Several  people  suggested  that  some 
retroactive  effect  be  given  approved 
petitions  for  modification.  There  may 
be  instances  in  which  operations  con¬ 
ducted  in  good  faith  have  been  the 
subject  of  sanctions  under  the  act,  but 
have  later  been  approved  through  the 
modification  procedure.  It  was  pointed 
out  that  under  some  circumstances, 
e.g.,  where  the  operator  was  unable  to 
comply  with  the  standard,  his  alter¬ 
nate  procedure  increased  miners’ 
safety,  and  the  procedure  was  later 
the  subject  of  a  successful  petition  for 
modification,  it  may  be  inappropriate 
to  penalize  the  operator  without 
giving  consideration  to  the  fact  that 
the  petition  was  approved.  Persuaded 
by  this  reasoning,  MSHA  has  provided 
that  the  granting  of  a  modification  is 
to  be  considered  as  a  factor  in  resolu¬ 
tion  of  any  enforcement  action  previ¬ 
ously  initiated  for  a  claimed  violation 
of  the  subsequently  modified  stand¬ 
ard. 

A  suggestion  was  made  that  all 
modifications  be  reviewed  annually  by 
MSHA.  Periodic  review  can  be  pro¬ 
vided  in  appropriate  cases  by  a  re¬ 
quirement  in  the  order  of  modification 
that  the  modification  be  reviewed  on  a 
stated  date.  Review  can  also  be  accom¬ 
plished  by  use  of  procedures  for  revo¬ 
cation  of  modification,  at  §  44.52. 

One  person  pointed  out  that  there 
was  no  statement  of  when  service  of 
certain  documents  was  complete. 
Without  such  a  statement,  time  for  re¬ 
sponse  to  all  documents  after  the 
original  petition  was  ambiguous. 
Therefore,  §  44.6(e)  has  been  added  to 
provide  that  service  is  complete  upon 
mailing. 

A  suggestion  that  the  mine  operator 
be  required  to  post  petitions  at  the 
mine  has  been  followed  for  mines  that 
do  not  have  a  representative  of 
miners.  The  posting  requirement  ap¬ 
pears  at  §  44.9.  The  requirement  is  not 
extended  to  mines  with  a  representa¬ 
tive  of  miners  because  the  rights  of 
miners  at  such  mines  to  informed  par¬ 
ticipation  is  protected  under  §§44.3 
and  44.6,  which  require  service  of  peti¬ 
tions  upon  the  representative.  MSHA 
is  reluctant  to  impose  an  additional 
posting  requirement  when  it  does  not 
appear  necessary. 

Some  commenters  wanted  the  pro¬ 
posed  regulations  changed  to  permit 
petitioners  to  include  in  one  petition 
requests  for  modification  of  more  than 
one  safety  standard.  MSHA’s  experi¬ 
ence  in  handling  petitions  for  modifi¬ 
cation  under  the  Coal  Act  has  led  to 
the  conclusion  that  issues  are  better 
clarified  for  investigation  if  a  separate 
petition  is  submitted  for  each  safety 
standard.  If  joint  consideration  is  ap¬ 
propriate,  this  can  be  accomplished  by 
consolidation  by  the  Administrator, 
administrative  law  judge,  or  Assistant 
Secretary. 


One  commenter  suggested  that  peti¬ 
tioners  be  permitted  to  include  more 
than  one  mine  in  a  single  petition  if 
“substantially  similar”  issues  of  law 
and  fact  exist,  instead  of  if  “identical” 
issues  exist,  as  the  proposed  regula¬ 
tions  required.  After  consideration  of 
this  suggestion,  MSHA  has  concluded 
that  the  strict  standard  of  identity  of 
issues  of  law  and  fact  better  serves 
protection  of  miners  and  administra¬ 
tive  convenience.  The  original  require¬ 
ment  has,  therefore,  been  retained. 

One  commenter  would  forbid  peti¬ 
tioners  from  ever  including  more  than 
one  mine  in  a  single  petition.  Such  a 
prohibition  is  not  required  by  the  act, 
and  MSHA  concludes,  based  upon  its 
experience  with  petitions  for  modifica¬ 
tion,  that  such  a  prohibition  would  not 
further  ensure  miner  safety,  as  long  as 
including  more  than  one  mine  is  limit¬ 
ed  to  instances  in  which  the  different 
mines  have  identical  issues  of  law  and 
fact. 

A  number  of  people  suggested  that 
the  period  for  filing  a  request  for 
hearing  on  a  proposed  decision  be 
lengthened.  They  pointed  out  that 
enough  time  should  be  allowed  for  re¬ 
ferral  of  petitions  from  a  company’s 
central  office  to  a  mine  site  that  may 
be  distant  and  dependent  upon  slow 
mail  delivery.  Their  suggestion  is  well 
taken  and,  accordingly,  the  period 
stated  in  §§44.13  and  44.14  has  been 
lengthened  to  30  days. 

One  commenter,  concerned  about 
the  short  time  for  filing  a  request  for 
hearing,  suggested  that  service  of  a 
proposed  decision  be  complete  upon 
receipt,  rather  than  upon  mailing,  as 
the  proposed  rule  provided.  This  con¬ 
cern  has  been  addressed  by  enlarging 
the  time  for  filing  a  request  for  hear¬ 
ing  to  30  days. 

The  suggestion  was  made  that  a  pe¬ 
titioner  be  permitted  to  request  a 
hearing  when  he  files  his  petition. 
Since  a  case  may  be  decided  in  peti¬ 
tioner’s  favor,  he  cannot  know  at  time 
of  filing  whether  he  will  need  a  hear¬ 
ing.  Therefore,  there  is  no  need  for 
him  to  request  a  hearing  when  he  files 
his  petition.  Such  a  request  would 
create  unnecessary  paper  work  by  pre¬ 
senting  a  petition  to  an  administrative 
law  judge  before  it  is  ripe  for  consider¬ 
ation. 

It  was  suggested  that  a  provision  be 
added  forbidding  ex  parte  communica¬ 
tion.  The  proposed  regulation  forbade 
administrative  law  judges  from  ex 
parte  consultation.  MSHA  has  con¬ 
cluded  that  a  broader  statement  is 
needed,  and  §44.9  has  been  added  to 
forbid  administrative  law  judges  and 
their  agents  or  employees,  parties,  in- 
tervenors,  representatives,  or  other  in¬ 
terested  persons  from  engaging  in  ex 
parte  communication.  Proposed 
§  44.22(b)  has  been  deleted. 

A  number  of  people  suggested  that 
proposed  provisions  on  depositions  be 
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changed  to  conform  more  closely  to 
the  Federal  Rules  of  Civil  Procedure. 
Specifically,  they  suggested  that  the 
taking  of  depositions  be  a  matter  of 
right,  not  judicial  discretion,  and  that 
restrictions  on  use  of  depositions  con¬ 
tained  in  proposed  paragraph  44.25(d) 
be  eliminated.  After  consideration  of 
these  suggestions,  MSHA  has  conclud¬ 
ed  that  the  approach  to  depositions 
taken  by  the  Federal  Rules  better 
serves  the  goals  of  economical  use  of 
agency  resources,  speedy  discovery, 
and  full  and  fair  disclosure  and  use  of 
relevant  facts  than  the  more  restric¬ 
tive  approach  that  was  proposed. 
Therefore,  §44.25  has  been  revised  to 
allow  taking  of  depositions  by  right 
and  to  eliminate  certain  restrictions 
on  use  of  depositions. 

One  person  suggested  that  a  defini¬ 
tion  of  “unavailability”  be  added  to 
avoid  hearings  based  primarily  on  de¬ 
positions.  The  discovery  rules  of  the 
Federal  Rules  of  Civil  Procedure  apply 
and  sufficiently  define  "unavailabi¬ 
lity”  to  avoid  hearings  by  deposition. 

It  was  suggested  that  issuance  of 
subpoenas  be  made  automatic,  rather 
than  discretionary.  This  suggestion 
has  been  followed  for  more  economical 
use  of  agency  resources  and  conform¬ 
ity  to  the  Federal  Rules  of  Civil  Proce¬ 
dure.  To  prevent  abuse,  however,  pro¬ 
cedures  to  quash  have  been  added,  and 
approval  by  an  administrative  law 
judge  is  required  for  subpoenas  issued 
8  days  or  less  before  the  hearing. 
These  new  provisions  appear  at  §  44.26. 

It  was  suggested  that  20  days,  in¬ 
stead  of  the  proposed  10,  be  permitted 
for  filing  oppositions  to  motions.  En¬ 
largement  of  the  response  time  would 
be  too  likely  to  lead  to  long  delays. 
Therefore,  no  change  has  been  made 
in  the  10-day  period. 

One  person  pointed  out  that  pro¬ 
posed  §  44.30(b)  failed  to  state  what 
burden  of  proof  is  required.  To  avoid 
ambiguity,  the  final  regulation  states 
that  the  petitioner  has  the  burden  of 
proving  his  case  by  a  preponderance  of 
the  evidence. 

One  person  asked  that  the  time  for 
filing  proposed  findings  of  fact,  con¬ 
clusions  of  law,  and  rule  or  order  be 
enlarged.  The  time  for  such  filing  is 
set  by  the  administrative  law  judge 
after  consultation  with  the  parties. 
The  proposed  rule  limits  the  judge’s 
discretion.  He  cannot  give  the  parties 
less  than  20  days  to  submit  their  pro¬ 
posals.  There  is  no  indication  in 
MSHA’s  experience  or  in  the  experi¬ 
ence  of  the  Office  of  the  Solicitor,  De¬ 
partment  of  Labor,  to  indicate  that  a 
more  extensive  limitation  on  the 
judge’s  discretion  is  required. 

Several  people  suggested  that  a  pro¬ 
vision  be  added  permitting  a  petitioner 
to  get  a  temporary  order  implement¬ 
ing  a  decision  being  appealed.  There 
may  be  situations  in  which  enforce¬ 
ment  of  a  safety  standard  pending 


appeal  would  be  likely  to  diminish  the 
safety  of  miners.  Therefore,  provisions 
for  a  temporary  order  have  been 
added  at  §  44.50(b). 

One  person  suggested  that  proposed 
§  44.51  be  changed  to  state  that  a  deci¬ 
sion  of  an  administrative  law  judge 
that  becomes  final  for  lack  of  appeal 
be  final  agency  action  for  purposes  of 
judicial  review.  Because  the  purpose  of 
this  section  is  to  require  parties  to  ex¬ 
haust  administrative  remedies,  includ¬ 
ing  appeal,  before  appealing  to  Feder¬ 
al  court,  the  suggestion  has  not  been 
followed.  The  language  of  the  section 
has  been  clarified  to  indicate  that  the 
only  final  agency  action  for  purposes 
of  judicial  review  is  the  decision  of  the 
Assistant  Secretary. 

VI.  Other  Changes 

Editorial  changes  have  been  made, 
but  the  only  editorial  change  of  note 
is  substitution  of  “Administrator” 
wherever  “Assistant  Administrator” 
appeared.  This  reflects  changes  in 
MSHA’s  organizational  structure.  In 
§  44.2,  two  paragraphs  have  been 
added  to  clarify  the  standard  used  to 
evaluate  petitions  and  the  time  deci¬ 
sions  on  petitions  become  effective. 
Sections  44.32  and  44.33(a)  of  this  part 
have  been  changed  to  provide  30  days 
for  appeal  of  an  administrative  law 
judge’s  decision,  rather  than  20  days. 
The  time  was  enlarged  to  conform  to 
the  time  allowed  for  appeal  of  an  Ad¬ 
ministrator’s  proposed  decision. 

VII.  Effective  Date 

Because  this  rule  advises  the  public 
of  MSHA’s  procedure  and  practice,  the 
requirement  that  a  rule  be  published 
30  days  before  it  becomes  effective 
does  not  apply.  This  rule  will  take 
effect  upon  publication,  because  of  the 
need  to  begin  immediately  to  reduce 
the  inventory  of  old  petitions  and 
start  processing  new  ones. 

VIII.  Drafting  Information 

The  principal  persons  responsible 
for  drafting  this  rule  are:  Thomas  A. 
Mascolino,  Counsel  for  Administrative 
Litigation  and  Judith  N.  Macaluso,  At¬ 
torney-Advisor,  Division  of  Mine 
Safety  and  Health,  Office  of  the  So¬ 
licitor,  Department  of  Labor. 

Dated:  June  23,  1978. 

Robert  B.  Lagather, 
Assistant  Secretary 
for  Mine  Safety  and  Health. 

1.  In  30  CFR,  section  .24  of  Parts  55 
and  56  is  revoked. 

2.  In  30  CFR,  sections  .24  and  .25  of 
Part  57  are  revoked. 

3.  30  CFR  Chapter  I  is  amended  by 
adding  a  new  Part  44  to  Subchapter  G. 
as  set  forth  below: 

Subpart  A — General 

Sec. 

44.1  Scope  and  construction. 

44.2  Definitions. 


Sec. 

44.3  Parties. 

44.4  Standard  of  evaluation  of  petitions; 
effect  of  petitions  granted. 

44.5  Notice  of  a  granted  petition  for  modi¬ 
fication. 

44.6  Service. 

44.7  Transfer  of  pending  petitions  for 
modification. 

44.8  Ex  parte  communication. 

44.9  Posting  of  petition. 

Subpart  B — Initial  Procedure  for  Petition*  for 
Modification 

44.10  Filing  of  petition;  service. 

44.11  Contents  of  petition. 

44.12  Procedure  for  public  notice  of  peti¬ 
tion  received. 

44.13  Proposed  decision. 

44.14  Request  for  hearing. 

44.15  Referral  to  Chief  Administrative  Law 
Judge. 

44.16  Application  for  interim  relief. 

Subpart  C — Hearing* 

44.20  Designation  of  administrative  law 
judge. 

44.21  Filing  and  form  of  documents. 

44.22  Administrative  law  judges;  powers 
and  duties. 

44.23  Prehearing  conferences. 

44.24  Discovery. 

44.25  Depositions. 

44.26  Subpoenas;  witness  fees. 

44.27  Consent  findings  and  rules  or  orders. 

44.28  Notice  of  hearing. 

44.29  Motions. 

44.30  Hearing  procedures. 

44.31  Proposed  findings  of  fact,  conclu¬ 
sions,  and  orders. 

44.32  Initial  decision. 

44.33  Departmental  review. 

44.34  Transmission  of  record. 

44.35  Decision  of  the  Assistant  Secretary. 

Subpart  D — Summary  Dadiioai 

44.40  Motion  for  summary  decision. 

44.41  Summary  decision. 

Subpart  E — Effect  of  Initial  Dociiion 

44.50  Effect  of  appeal  on  decision;  applica¬ 
tion  for  relief  pending  appeal. 

44.51  Finality  for  purposes  of  judicial 
review. 

44.52  Revocation  of  modification. 

Authority:  This  Part  44  is  issued  under 
§§  101(c)  and  508  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977,  Pub.  L.  91-173,  as 
amended  by  Pub.  L.  95-164;  and  under  sec¬ 
tion  301(c)(3)  of  the  Federal  Mine  Safety 
and  Health  Amendments  Act  of  1977,  Pub. 
L.  95-164. 

Subpart  A — General 

§  44.1  Scope  and  construction. 

(a)  The  procedures  and  rules  of  prac¬ 
tice  set  forth  in  this  part  shall  govern 
petitions  for  modification  of  the  appli¬ 
cation  of  mandatory  safety  standards 
filed  under  section  101(c)  of  the  act 
and,  to  the  extent  applicable,  pending 
petitions  for  modification  initially 
filed  with  the  Office  of  Hearings  and 
Appeals  of  the  Department  of  the  In¬ 
terior. 

(b)  These  rules  shall  be  liberally  con¬ 
strued  to  carry  out  the  purpose  of  the 
Act  by  assuring  adequate  protection  of 
miners  and  to  secure  just  and  prompt 
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determination  of  all  proceedings  con¬ 
sistent  with  adequate  consideration  of 
the  issues  involved. 

§  44.2  Definitions. 

As  used  in  this  part,  unless  the  con¬ 
text  clearly  requires  otherwise,  the 
term — 

(a)  “Act”  means  the  Federal  Mine 
Safety  and  Health  Act  of  1977,  Pub.  L. 
91-173,  as  amended  by  Pub.  L.  95-164. 

(b)  “Secretary,”  “operator,”  “agent,” 
“person,”  “miner,”  and  “coal  or  other 
mine,”  have  the  meanings  set  forth  in 
section  3  of  the  act. 

(c)  “Assistant  Secretary”  means  the 
Assistant  Secretary  of  Labor  for  Mine 
Safety  and  Health. 

(d)  “Administrative  law  judge” 
means  an  administrative  law  judge  of 
the  Department  of  Labor  appointed 
under  section  3105  of  title  5  of  the 
United  States  Code. 

(e)  “Representative  of  miners” 
means  a  person  or  organization  desig¬ 
nated  by  two  or  more  miners  to  act  as 
their  representative  for  purposes  of 
the  act  and  who  is  in  compliance  with 
30  CFR  Part  40. 

(f)  “Pending  petitions  for  modifica¬ 
tion”  means  proceedings  initially  filed 
with  the  Department  of  the  Interior 
under  section  301(c)  of  the  Federal 
Coal  Mine  Health  and  Safety  Act  of 
1969  prior  to  March  9,  1978,  and  in 
which  there  had  not  been  a  final  de¬ 
partmental  decision  as  of  March  9. 
1978. 

§  44.3  Parties. 

Parties  to  proceedings  under  this 
part  shall  include  the  Mine  Safety  and 
Health  Administration,  the  operator 
of  the  mine,  and  any  representative  of 
the  miners  in  the  affected  mine.  Any 
other  person  claiming  a  right  of  par¬ 
ticipation  as  an  interested  party  in  a 
proceeding  may  become  a  party  upon 
application  to  the  Assistant  Secretary 
and  the  granting  of  such  application. 
After  referral  of  a  petition  to  the 
Chief  Administrative  Law  Judge,  all 
applications  for  status  as  a  party  shall 
be  made  to  the  Chief  Administrative 
Law  Judge  for  his  disposition. 

§  44.4  Standard  of  evaluation  of  petitions; 
effect  of  petitions  granted. 

(a)  A  petition  for  modification  of  ap¬ 
plication  of  a  mandatory  safety  stand¬ 
ard  may  be  granted  upon  a  determina¬ 
tion  that— 

(1)  an  alternative  method  of  achiev¬ 
ing  the  result  of  the  standard  exists 
that  will  at  all  times  guarantee  no  less 
than  the  same  measure  of  protection 
afforded  by  the  standard,  or 

(2)  application  of  the  standard  will 
result  in  a  diminution  of  safety  to  the 
miners. 

(b)  Except  as  may  be  provided  in 
§44.50  of  this  part  for  relief  pending 
appeal,  a  decision  by  an  Administrator 
or  an  administrative  law  judge  grant¬ 


ing  or  denying  a  petition  for  modifica¬ 
tion  shall  not  be  effective  hntil  time 
for  appeal  has  expired  undei  §  44.14  or 
§  44.33  of  this  part,  as  appropriate. 

(c)  All  petitions  for  modification 
granted  pursuant  to  this  part  shall 
have  only  future  effect;  Provided, 
That  the  granting  of  the  modification 
under  this  part  shall  be  considered  as 
a  factor  in  the  resolution  of  any  en¬ 
forcement  action  previously  initiated 
for  claimed  violation  of  the  subse¬ 
quently  modified  mandatory  safety 
standard.  Orders  granting  petitions 
for  modification  may  contain  special 
terms  and  conditions  to  assure  ade¬ 
quate  protection  to  miners.  The  modi¬ 
fication,  together  with  any  conditions, 
shall  have  the  same  effect  as  a  manda¬ 
tory  safety  standard. 

§  44.5  Notice  of  a  granted  petition  for 
modification. 

(a)  Every  final  action  granting  a  pe¬ 
tition  for  modification  under  this  part 
shall  be  published  in  the  Federal  Reg¬ 
ister.  Every  such  final  action  pub¬ 
lished  shall  specify  the  statutory 
grounds  upon  which  the  modification 
is  based  and  a  summary  of  the  facts 
which  warranted  the  modification. 

(b)  Every  final  action  or  a  summary 
thereof  granting  a  petition  for  modifi¬ 
cation  under  this  part  shall  be  posted 
by  the  operator  on  the  mine  bulletin 
board  at  the  affected  mine  and  shall 
remain  posted  as  long  as  the  modifica¬ 
tion  is  effective.  If  a  summary  of  the 
final  action  is  posted  on  the  mine  bul¬ 
letin  board,  a  copy  of  the  full  decision 
shall  be  kept  at  the  affected  mine 
office  and  made  available  to  the 
miners. 

§  44.6  Service. 

(a)  Copies  of  all  documents  filed  in 
any  proceeding  described  in  this  part 
and  copies  of  all  notices  pertinent  to 
such  proceeding  shall  be  served  by  the 
filing  party  on  all  other  persons  made 
parties  to  the  proceeding  under  §  44.3. 
If  a  request  for  hearing  has  been  filed 
by  any  party,  a  copy  of  all  subsequent 
documents  filed  shall  be  served  upon 
the  Mine  Safety  and  Health  Adminis¬ 
tration  through  its  representative,  the 
Office  of  the  Solicitor,  Department  of 
Labor. 

(b)  Provisions  for  service  of  requests 
for  expedited  proceedings  are  stated  in 
§§44.16(i)  and  44.50(b)  (10)  of  this 
part.  All  other  documents  filed  subse¬ 
quent  to  a  petition  for  modification 
may  be  served  personally  or  by  first- 
class  mail  to  the  last  known  address  of 
the  party. 

(c)  Whenever  a  party  is  represented 
by  an  attorney  who  has  signed  any 
document  filed  on  behalf  of  such 
party  or  otherwise  entered  an  appear¬ 
ance  on  behalf  of  such  party,  service 
thereafter  shall  be  made  upon  the  at¬ 
torney. 

(d)  Any  party  filing  a  petition  for 
modification  under  these  rules  shall 


file  proof  of  service  in  the  form  of  a 
return  receipt  where  service  is  by  reg¬ 
istered  or  certified  mail  or  an  acknowl¬ 
edgment  by  the  party  served  or  a  veri¬ 
fied  return  where  service  is  made  per¬ 
sonally.  A  certificate  of  service  shall 
accompany  all  other  documents  filed 
by  a  party  under  these  rules. 

(e)  Except  as  otherwise  provided  in 
§44.10  of  this  part  for  petitions  for 
modification  and  in  §§44.16(i)  and 
44.50(b)(10)  of  this  part  for  expedited 
proceedings,  service  by  mail  shall  be 
complete  upon  mailing. 

(f)  Whenever  a  party  has  the  right 
or  is  required  to  do  some  act  within  a 
prescribed  period  after  the  service  of  a 
document  or  other  material  upon  him 
and  the  document  or  other  material  is 
served  upon  him  by  mail,  three  days 
shall  be  added  to  the  prescribed 
period;  Provided,  That  specific  provi¬ 
sion  may,  for  good  cause,  be  made  oth¬ 
erwise  by  an  order  of  an  administra¬ 
tive  law  judge  or  the  Assistant  Secre¬ 
tary  in  a  particular  proceeding  pend¬ 
ing  before  that  person. 

§  44.7  Transfer  of  pending  petitions  for 
modification. 

(a)  On  March  9,  1978,  all  petitions 
pending  before  the  Office  of  Hearings 
and  Appeals  of  the  Department  of  the 
Interior  are  transferred  to  the  Depart¬ 
ment  of  Labor  as  provided  herein.  All 
transferred  cases  shall  be  subject  to 
the  regulations  of  this  part,  as  applica¬ 
ble. 

(b)  Where  an  investigation  report 
and  amended  answer  have  been  filed, 
the  case  is  transferred  to  the  docket  of 
the  Chief  Administrative  Law  Judge. 
Department  of  Labor,  for  further  pro¬ 
ceedings. 

(c)  Where  an  investigation  report 
has  not  been  filed,  the  case  is  trans¬ 
ferred  to  the  appropriate  Administra¬ 
tor,  Mine  Safety  and  Health  Adminis¬ 
tration,  for  a  proposed  deeision  and 
order  pursuant  to  these  regulations. 

§  44.8  Ex  parte  communication. 

There  shall  be  no  ex  parte  communi¬ 
cation  with  respect  to  the  merits  of 
any  case  not  concluded  between  the 
administrative  law  judge,  including 
any  employee  or  agent  of  the  adminis¬ 
trative  law  judge,  and  any  of  the  par¬ 
ties,  intervenors,  representatives,  or 
other  interested  persons. 

§  44.9  Posting  of  petition. 

An  operator  of  a  mine  for  which 
there  is  no  representative  of  miners 
shall  post  a  copy  of  each  petition  con¬ 
cerning  the  mine  on  the  mine  bulletin 
board  and  shall  maintain  the  posting 
until  a  ruling  on  the  petition  becomes 
final. 

Subparf  B — Initial  Procedure  for 
Petitions  for  Modification 

§  44.10  Filing  of  petition;  service. 

A  petition  under  section  101(c)  of 
the  act  for  modification  of  the  applica- 
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tion  of  a  mandatory  safety  standard 
may  be  filed  only  by  the  operator  of 
the  affected  mine  or  any  representa¬ 
tive  of  the  miners  at  such  mine.  All  pe¬ 
titions  must  be  in  writing  and  must  be 
filed  with  the  Assistant  Secretary  of 
Labor  for  Mine  Safety  and  Health, 
U.S.  Department  of  Labor,  4015 
Wilson  Boulevard,  Arlington,  Va. 
22203.  If  the  petition  is  filed  by  a  mine 
operator,  a  copy  of  the  petition  shall 
be  served  by  the  mine  operator  upon  a 
representative  of  miners  at  the  affect¬ 
ed  mine.  If  the  petition  is  filed  by  a 
representative  of  the  miners,  a  copy  of 
the  petition  shall  be  served  by  the  rep¬ 
resentative  of  miners  upon  the  mine 
operator.  Service  shall  be  accom¬ 
plished  personally  or  by  registered  or 
certified  mail,  return  receipt  request¬ 
ed. 

§  44.11  Contents  of  petition. 

(а)  A  petition  for  modification  filed 
pursuant  to  section  44.10  shall  con¬ 
tain: 

(1)  The  name  and  address  of  the  pe¬ 
titioner. 

(2)  The  mailing  address  and  mine 
identification  number  of  the  mine  or 
mines  affected. 

(3)  The  mandatory  safety  standard 
to  which  the  petition  is  directed. 

(4)  A  concise  statement  of  the  modi¬ 
fication  requested,  and  whether  the 
petitioner  proposes  to  establish  an  al¬ 
ternate  method  in  lieu  of  the  manda¬ 
tory  safety  standard  or  alleges  that 
application  of  the  standard  will  result 
in  diminution  of  safety  to  the  miners 
affected  or  requests  relief  based  on 
both  grounds. 

(5)  A  detailed  statement  of  the  facts 
the  petitioner  would  show  to  establish 
the  grounds  upon  which  it  is  claimed  a 
modification  is  warranted. 

(б)  Identification  of  any  representa¬ 
tive  of  the  miners  at  the  affected 
mine,  if  the  petitioner  is  a  mine  opera¬ 
tor. 

Cb)  A  petition  for  modification  shall 
not  include  a  request  for  modification 
of  the  application  of  more  than  one 
mandatory  safety  standard.  A  petition 
for  modification  shall  not  request 
relief  for  more  than  one  operator. 
However,  an  operator  may  file  a  peti¬ 
tion  for  modification  pertaining  to 
more  than  one  mine  where  it  can  be 
shown  that  identical  issues  of  law  and 
fact  exist  as  to  the  petition  for  each 
mine. 

§  44.12  Procedure  for  public  notice  of  pe¬ 
tition  received. 

(a)  Promptly  upon  receipt  of  a  peti¬ 
tion  for  modification,  the  Mine  Safety 
and  Health  Administration  will  give 
notice  of  the  petition  to  each  known 
representative  of  miners  or  the  opera¬ 
tor  of  the  affected  mine,  as  appropri¬ 
ate,  and  shall  publish  notice  of  the  pe¬ 
tition  in  the  Federal  Register. 

(b)  The  Federal  Register  notice 
shall  contain  a  statement  that  the  pe¬ 


tition  has  been  filed,  identify  the  peti¬ 
tioner  and  the  mine  or  mines  to  which 
the  petition  relates,  cite  the  manda¬ 
tory  safety  standard  for  which  modifi¬ 
cation  is  sought,  describe  the  request¬ 
ed  relief,  and  summarize  the  facts 
claimed  by  petitioner  to  warrant  the 
requested  modification. 

(c)  All  such  notices  shall  advise  in¬ 
terested  parties  that  they  may,  within 
30  days  from  the  date  of  publication  in 
the  Federal  Register,  in  writing,  com¬ 
ment  upon  or  provide  information  rel¬ 
ative  to  the  proposed  modification. 

§  44.13  Proposed  decision. 

Upon  receipt  of  a  petition  for  modi¬ 
fication,  the  Mine  Safety  and  Health 
Administration  shall  cause  an  investi¬ 
gation  to  be  made  as  to  the  merits  of 
the  petition.  As  soon  thereafter  as  is 
practicable,  the  appropriate  Adminis¬ 
trator  shall  make  a  proposed  decision 
and  order  based  upon  all  available  in¬ 
formation,  including  the  results  of  the 
investigation.  The  proposed  decision 
and  order  shall  be  served  on  all  parties 
to  the  proceeding.  The  proposed  deci¬ 
sion  shall  become  final  upon  the  30th 
day  after  service  thereof,  unless  a  re¬ 
quest  for  hearing  has  been  filed  with 
the  appropriate  Administrator,  as  pro¬ 
vided  in  §  44.14  of  this  part.  Service  of 
the  proposed  decision  is  complete 
upon  mailing. 

§  44.14  Request  for  hearing 

A  request  for  hearing  filed  in  accord¬ 
ance  with  §  44.13  of  this  part  must  be 
filed  within  30  days  after  service  of 
the  proposed  decision  and  shall  in¬ 
clude: 

(a)  A  concise  summary  of  position  on 
the  issues  of  fact  or  law  desired  to  be 
raised  by  the  party  requesting  the 
hearing,  including  specific  objections 
to  the  proposed  decision.  A  party 
other  than  petitioner  who  has  request¬ 
ed  a  hearing  shall  also  comment  upon 
all  issues  of  fact  or  law  presented  in 
the  petition,  and 

Cb)  An  indication  of  a  desired  hear¬ 
ing  site. 

§  44.15  Referral  to  Chief  Administrative 
Law  Judge. 

Upon  receipt  of  a  request  for  hear¬ 
ing  as  provided  in  §44.14  of  this  part 
or  upon  his  own  initiative,  the  appro¬ 
priate  Administrator  shall  refer  to  the 
Chief  Administrative  Law  Judge  the 
original  petition,  the  proposed  deci¬ 
sion  and  order,  all  information  upon 
which  the  proposed  decision  was 
based,  any  written  request  for  a  hear¬ 
ing  on  the  petition  filed,  and  any 
other  written  comments  or  informa¬ 
tion  received  and  considered  in  making 
the  proposed  decision. 

§  44.16  Application  for  interim  relief. 

(a)  Time  for  filing.  An  application 
for  interim  relief 'from  enforcement  of 
a  mandatory  safety  standard  may  be 


filed  at  any  time  before  a  final  depart¬ 
mental  decision  on  the  petition  for 
modification  to  which  the  application 
relates. 

(b)  With  whom  filed.  If  a  hearing  is 
pending  on  the  petition  for  modifica¬ 
tion,  the  application  shall  be  filed  with 
and  decided  by  the  administrative  law 
judge  assigned  or  the  Chief  Adminis¬ 
trative  Law  Judge  if  assignment  has 
not  been  made.  If  the  petition  is  pend¬ 
ing  before  an  Administrator  or  the  As¬ 
sistant  Secretary,  the  application  shall 
be  filed  with  and  decided  by  the  Ad¬ 
ministrator  or  Assistant  Secretary,  as 
appropriate. 

(c)  Appeal  to  administrative  law 
judge.  If  the  application  for  interim 
relief  is  denied  by  an  Administrator, 
the  applicant  may  request,  within  15 
days  of  the  denial,  a  hearing  on  the 
application.  The  request  shall  be  ad¬ 
dressed  to  the  Administrator  and  shall 
be  referred  by  him  to  the  Chief  Ad¬ 
ministrative  Law  Judge  for  hearing 
and  decision  by  an  administrative  law 
judge. 

(d)  Contents  of  application.  An  ap¬ 
plication  for  interim  relief  shall 
comply  with  applicable  general  re¬ 
quirements  of  this  part,  state  the  spe¬ 
cific  relief  requested,  and  state  how 
the  applicant  meets  the  criteria  set 
forth  in  paragraph  (e)  of  this  section. 

(e)  Criteria.  Before  interim  relief  is 
granted,  the  applicant  must  clearly 
show  that  (1)  the  petition  seeking 
modification  has  been  filed  in  good 
faith,  and  the  applicant  is  not  using 
the  proceeding  solely  to  postpone  or 
avoid  abatement;  (2)  the  requested 
relief  will  not  adversely  affect  the 
health  or  safety  of  miners  in  the  af¬ 
fected  mine;  and  (3)  there  is  a  substan¬ 
tial  likelihood  that  the  decision  on  the 
merits  of  the  petition  for  modification 
will  be  favorable  to  the  applicant. 

(f)  Response.  All  parties  to  the  pro¬ 
ceeding  in  which  the  application  is 
filed  shall  have  3  days  from  date  of  re¬ 
ceipt  of  the  application  to  file  a  writ¬ 
ten  response. 

(g)  Evidence.  An  application  for  tem¬ 
porary  relief  or  response  thereto  may 
be  supported  by  affidavits  or  other  evi¬ 
dentiary  matter. 

(h)  Hearing.  The  Administrator,  As¬ 
sistant  Secretary,  or  administrative 
law  judge  may  order  that  a  hearing  be 
held  on  any  of  the  issues  raised  in  the 
application. 

(i)  Expedited  proceedings.  A  party 
may  request  that  the  decision  on  in¬ 
terim  relief  be  expedited.  The  request 
shall  be  in  writing,  addressed  to  the 
person  designated  in  paragraph  (b)  of 
this  section,  and  accompanied  by  sup¬ 
porting  documents  that  establish  the 
party’s  claim  of  exigent  circumstances 
warranting  expedited  proceedings. 
Service  of  such  requests,  where  possi¬ 
ble,  shall  be  by  personal  delivery  to  all 
parties;  otherwise,  service  shall  be  by 
telegram  followed  by  registered  or  cer- 
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tified  mail.  Parties  shall  have  3  days 
from  receipt  of  the  request  to  file  a  re¬ 
sponse.  The  official  considering  the  re¬ 
quest  may  order  that  a  hearing  be 
held  on  any  of  the  issues  raised  in  the 
request.  The  official  may  order  expe¬ 
dited  proceedings,  including  expedited 
schedules  for  pleadings,  prehearing 
conference,  and  hearing,  as  he  consid¬ 
ers  appropriate,  provided  that  a  hear¬ 
ing  on  the  merits  of  the  application 
for  modification  of  a  mandatory  safety 
standard  shall  not  be  scheduled  with 
less  than  5  days’  notice  to  the  parties, 
unless  all  parties  to  the  proceeding 
consent  to  an  earlier  hearing. 

Subpart  C — Hearings 

§44.20  Designation  of  administrative  law 
judge. 

Upon  receipt  of  a  request  for  hear¬ 
ing  in  a  petition  for  modification  pro¬ 
ceeding,  the  Chief  Administrative  Law 
Judge  shall  designate  an  administra¬ 
tive  law  judge  appointed  under  section 
3105  of  title  5  of  the  United  States 
Code  to  preside  over  the  hearing. 

§44.21  Filing  and  form  of  documents. 

(a)  Where  to  file.  After  a  petition  has 
been  referred  to  the  Office  of  the 
Chief  Administrative  Law  Judge,  the 
parties  will  be  notified  of  the  name 
and  address  of  the  administrative  law 
judge  assigned  to  the  case.  All  further 
documents  shall  be  filed  with  the  ad¬ 
ministrative  law  judge  at  the  address 
designated  or  with  the  Chief  Adminis¬ 
trative  Law  Judge,  if  the  assignment 
has  not  been  made.  While  the  petition 
is  before  the  Assistant  Secretary  at 
any  stage  of  the  proceeding,  all  docu¬ 
ments  should  be  filed  with  the  Assist¬ 
ant  Secretary  of  Labor  for  Mine 
Safety  and  Health,  4015  Wilson  Boule¬ 
vard,  Arlington,  Va.  22203. 

(b)  Caption,  title  and  signature.  (1) 
The  documents  filed  in  any  proceeding 
under  this  part  shall  be  captioned  in 
the  name  of  the  operator  of  the  mine 
to  which  the  proceeding  relates  and  in 
the  name  of  the  mine  or  mines  affect¬ 
ed.  After  a  docket  number  has  been  as¬ 
signed  to  the  proceeding  by  the  Office 
of  the  Chief  Administrative  Law 
Judge,  the  caption  shall  contain  such 
docket  number. 

(2)  After  the  caption  each  such  doc¬ 
ument  shall  contain  a  title  which  shall 
be  descriptive  of  the  document  and 
which  shall  identify  the  party  by 
whom  the  document  is  submitted. 

(3)  The  original  of  all  documents 
filed  shall  be  signed  at  the  end  by  the 
party  submitting  the  document  or,  if 
the  party  is  represented  by  an  attor¬ 
ney,  by  such  attorney.  The  address  of 
the  party  or  the  attorney  shall  appear 
beneath  the  signature. 

§  44.22  Administrative  law  judges;  powers 
and  duties. 

(a)  Powers.  An  administrative  law 
judge  designated  to  preside  over  a 


hearing  shall  have  all  powers  neces¬ 
sary  or  appropriate  to  conduct  a  fair, 
full,  and  impartial  hearing,  including 
the  following: 

(1)  To  administer  oaths  and  affirma¬ 
tions; 

(2)  To  issue  subpoenas  on  his  own 
motion  or  upon  written  application  of 
a  party; 

(3)  To  rule  upon  offers  of  proof  and 
receive  relevant  evidence; 

(4)  To  take  depositions  or  have  depo¬ 
sitions  taken  when  the  ends  of  justice 
would  be  served; 

(5)  To  provide  for  discovery  and  de¬ 
termine  its  scope; 

(6)  To  regulate  the  course  of  the 
hearing  and  the  conduct  of  parties  and 
their  counsel; 

(7)  To  consider  and  rule  upon  proce¬ 
dural  requests; 

(8)  To  hold  conferences  for  settle¬ 
ment  or  simplification  of  issues  by 
consent  of  the  parties; 

(9)  To  make  decisions  in  accordance 
with  the  act,  this  part,  and  section  557 
of  title  5  of  the  United  States  Code; 
and 

(10)  To  take  any  other  appropriate 
action  authorized  by  this  part,  section 
556  of  title  5  of  the  United  States 
Code,  or  the  act. 

(b)  Disqualification.  (1)  When  an 
administrative  law  judge  deems  him¬ 
self  disqualified  to  preside  over  a  par¬ 
ticular  hearing,  he  shall  withdraw 
therefrom  by  notice  on  the  record  di¬ 
rected  to  the  Chief  Administrative 
Law  Judge. 

(2)  Any  party  who  deems  an  admin¬ 
istrative  law  judge  for  any  reason  to 
be  disqualified  to  preside  or  continue 
to  preside  over  a  particular  hearing, 
may  file  with  the  Chief  Administrative 
Law  Judge  of  the  Department  of 
Labor  a  motion  to  be  supported  by  af¬ 
fidavits  setting  forth  the  alleged 
grounds  for  disqualification.  The 
Chief  Administrative  Law  Judge  shall 
rule  upon  the  motion. 

(c)  Contumacious  conduct ;  failure  or 
refusal  to  appear  or  obey  rulings  of  a 
presiding  administrative  law  judge. 
(1)  contumacious  conduct  at  any  hear¬ 
ing  before  the  administrative  law 
judge  shall  be  grounds  for  exclusion 
from  the  hearing. 

(2)  If  a  witness  or  party  refuses  to 
answer  a  question  after  being  directed 
to  do  so  or  refuses  to  obey  an  order  to 
provide  or  permit  discovery,  the  ad¬ 
ministrative  law  judge  may  make  such 
orders  with  regard  to  the  refusal  as 
are  just  and  appropriate,  including  an 
order  denying  the  application  of  a  pe¬ 
titioner  or  regulating  the  contents  of 
the  record  of  the  hearing. 

(d)  Referral  to  Federal  Rules  of  Civil 
Procedure  and  Evidence.  On  any  pro¬ 
cedural  question  not  regulated  by  this 
part,  the  act,  or  the  Administrative 
Procedure  Act,  an  administrative  law 
judge  shall  be  guided  to  the  extent 
practicable  by  any  pertinent  provi¬ 


sions  of  the  Federal  Rules  of  Civil  Pro¬ 
cedure  or  Federal  Rules  of  Evidence, 
as  appropriate. 

§  44.23  Prehearing  conferences. 

(a)  Convening  a  conference.  Upon 
his  own  motion  or  the  motion  of  a 
party,  the  administrative  law  judge 
may  direct  the  parties  or  their  counsel 
to  meet  with  him  for  a  conference  to 
consider: 

(1)  Simplification  of  issues; 

(2)  Necessity  or  desirability  of 
amendments  to  documents  for  clarifi¬ 
cation,  simplification,  or  limitation; 

(3)  Stipulations  and  admissions  of 
facts; 

(4)  Limitation  of  the  number  of  par¬ 
ties  and  expert  witnesses;  and 

(5)  Such  other  matters  as  may  tend 
to  expedite  the  disposition  of  the  pro¬ 
ceeding  and  assure  a  just  conclusion 
thereof. 

(b)  Record  of  conference.  The  admin¬ 
istrative  law  judge  may,  where  appro¬ 
priate,  issue  an  order  which  recites  the 
action  taken  at  the  conference, 
amendments  allowed  to  any  filed  doc¬ 
uments,  and  agreements  made  be¬ 
tween  the  parties  as  to  any  of  the  mat¬ 
ters  considered.  The  order  shall  limit 
the  issues  for  hearing  to  those  not  dis¬ 
posed  of  by  admissions  or  agreements. 
Such  an  order  controls  the  subsequent 
course  of  the  hearing,  unless  modified 
at  the  hearing  to  prevent  manifest  in¬ 
justice. 

§  44.24  Discovery. 

Parties  shall  be  governed  in  their 
conduct  of  discovery  by  appropriate 
provisions  of  the  Federal  Rules  of 
Civil  Procedure,  except  as  provided  in 
§  44. *5  of  this  part. 

§  44.25  Depositions. 

(a)  Purpose.  For  reasons  of  unavaila¬ 
bility  or  for  purpose  of  discovery,  the 
testimony  of  any  witness  may  be  taken 
by  deposition. 

(b)  Form.  Depositions  may  be  taken 
before  any  person  having  the  power  to 
administer  oaths.  Each  witness  testify¬ 
ing  upon  deposition  shall  be  sworn, 
and  the  parties  not  calling  him  shall 
have  the  right  to  cross-examine  him. 
Questions  propounded  and  answers 
thereto,  together  with  all  objections 
made,  shall  be  reduced  to  writing,  read 
to  or  by  the  witness,  subscribed  by 
him,  and  certified  by  the  officer 
before  whom  the  deposition  is  taken. 
The  officer  shall  send  copies  by  regis¬ 
tered  mail  to  the  Chief  Administrative 
Law  Judge  or  the  presiding  adminis¬ 
trative  law  judge. 

§  44.26  Subpoenas;  witness  fees. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  the  Chief  Adminis¬ 
trative  Law  Judge  or  the  presiding  ad¬ 
ministrative  law  judge,  as  appropriate, 
shall  issue  subpoenas  upon  written  ap¬ 
plication  of  a  party  requiring  attend- 
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ance  of  witnesses  and  production  of 
relevant  papers,  books,  documents,  or 
tangible  things  in  their  possession  and 
under  their  control.  A  subpoena  may 
be  served  by  any  person  who  is  not  a 
party  and  is  not  less  than  18  years  of 
age,  and  the  original  subpoena  bearing 
a  certificate  of  service  shall  be  filed 
with  the  administrative  law  judge.  A 
witness  may  be  required  to  attend  a 
deposition  or  hearing  at  a  place  not 
more  than  100  miles  from  the  place  of 
service. 

(b)  If  a  party’s  written  application 
for  subpoena  is  submitted  3  working 
days  or  less  before  the  hearing  to 
which  it  relates,  a  subpoena  shall  issue 
at  the  discretion  of  the  Chief  Adminis¬ 
trative  Law  Judge  or  presiding  admin¬ 
istrative  law  judge,  as  appropriate. 

(c)  Any  person  served  with  a  subpoe¬ 
na  may  move  in  writing  to  revoke  or 
modify  the  subpoena.  All  motions  to 
revoke  or  modify  shall  be  served  on 
the  party  at  whose  request  the  sub¬ 
poena  was  issued.  The  administrative 
law  judge  shall  revoke  or  modify  the 
subpoena  if  in  his  opinion  the  evidence 
required  to  be  produced  does  not 
relate  to  any  matter  under  investiga¬ 
tion  or  in  question  in  the  proceedings; 
the  subpoena  does  not  describe  with 
sufficient  particularity  the  evidence 
required  to  be  produced;  or  if  for  any 
other  reason,  sufficent  in  law,  the  sub¬ 
poena  is  found  to  be  invalid  or  unrea¬ 
sonable.  The  administrative  law  judge 
shall  make  a  simple  statement  of  pro¬ 
cedural  or  other  grounds  for  the 
ruling  on  the  motion  to  revoke  or 
modify.  The  motion  to  revoke  or 
modify,  any  answer  filed  thereto,  and 
any  ruling  thereon  shall  become  a  part 
of  the  record. 

(d)  Witnesses  subpoened  by  any 
party  shall  be  paid  the  same  fees  for 
attendance  and  mileage  as  are  paid  in 
the  District  Courts  of  the  United 
States.  The  fees  shall  be  paid  by  the 
party  at  whose  instance  the  witness 
appears. 

§  44.27  Consent  findings  and  rules  or 
orders. 

(a)  General.  At  any  time  before  re¬ 
ception  of  evidence  in  any  hearing  or 
during  any  hearing,  a  reasonable  op¬ 
portunity  may  be  afforded  to  permit 
negotiation  by  the  parties  of  an  agree¬ 
ment  containing  consent  findings  and 
a  rule  or  order  disposing  of  the  whole 
or  any  part  of  the  proceedings. 
Allowance  of  such  opportunity  and 
the  duration  thereof  shall  be  in  the 
discretion  of  the  Chief  Administrative 
Law  Judge,  if  no  administrative  law 
judge  has  been  assigned,  or  of  the  pre¬ 
siding  administrative  law  judge.  In  de¬ 
ciding  whether  to  afford  such  an  op¬ 
portunity,  the  administrative  law 
judge  shall  consider  the  nature  of  the 
proceeding,  requirements  of  the  public 
interest,  representations  of  the  par¬ 
ties,  and  probability  of  an  agreement 
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which  will  result  in  a  just  disposition 
of  the  issues  involved. 

(b)  Contents.  Any  agreement  con¬ 
taining  consent  findings  and  rule  or 
order  disposing  of  a  proceeding  shall 
also  provide: 

(1)  That  the  rule  or  order  shall  have 
the  same  effect  as  if  made  after  a  full 
hearing; 

(2)  That  the  record  on  which  any 
rule  or  order  may  be  based  shall  con¬ 
sist  solely  of  the  petition  and  agree¬ 
ment; 

(3)  A  waiver  of  further  procedural 
steps  before  the  administrative  law 
judge  and  Assistant  Secretary;  and 

(4)  A  waiver  of  any  right  to  chal¬ 
lenge  or  contest  the  validity  of  the 
findings  and  rule  or  order  made  in  ac¬ 
cordance  with  the  agreement. 

(c)  Submission.  On  or  before  expira¬ 
tion  of  the  time  granted  for  negotia¬ 
tions,  the  parties  or  their  counsel  may: 

(1)  Submit  the  proposed  agreement 
to  the  Chief  Administrative  Law  Judge 
or  presiding  administrative  law  judge, 
as  appropriate,  for  his  consideration; 
or 

(2)  Inform  the  Chief  Administrative 
Law  Judge  or  presiding  administrative 
law  judge,  as  appropriate,  that  agree¬ 
ment  cannot  be  reached. 

(d)  Disposition.  In  the  event  an 
agreement  containing  consent  findings 
and  rule  or  order  is  submitted  within 
the  time  allowed,  the  Chief  Adminis¬ 
trative  Law  Judge  or  presiding  admin¬ 
istrative  law  judge,  as  appropriate, 
may  accept  the  agreement  by  issuing 
his  decision  based  upon  the  agreed 
findings. 

§  44.28  Notice  of  hearing. 

(a)  The  administrative  law  judge 
shall  fix  a  place  and  date  for  the  hear¬ 
ing  and  notify  all  parties  at  least  30 
days  in  advance  of  the  date  set,  unless 
at  least  one  party  requests  and  all  par¬ 
ties  consent  to  an  earlier  date,  or  the 
hearing  date  has  been  otherwise  ad¬ 
vanced  in  accordance  with  this  part. 
The  notice  shall  include: 

(1)  The  time,  place,  and  nature  of 
the  hearing;  and 

(2)  The  legal  authority  under  which 
the  hearing  is  to  be  held. 

(b)  In  accordance  with  the  provi¬ 
sions  of  section  554  of  title  5  of  the 
United  States  Code,  a  party  may  move 
for  transfer  of  a  hearing  on  the  basis 
of  convenience  to  parties  and  wit¬ 
nesses.  Such  motion  should  be  filed 
with  the  administrative  law  judge  as¬ 
signed  to  the  case. 

§  44.29  Motions. 

Each  motion  filed  shall  be  in  writing 
and  shall  contain  a  short  and  plain 
statement  of  the  grounds  upon  which 
it  is  based.  A  statement  in  opposition 
to  the  motion  may  be  filed  by  any 
party  within  10  days  after  the  date  of 
service.  The  administrative  law  judge 
may  permit  oral  motions  during  pro¬ 
ceedings. 


§  44.30  Hearing  procedures. 

(a)  Order  of  proceeding.  Except  as 
may  be  ordered  otherwise  by  the  ad¬ 
ministrative  law  judge,  the  petitioner 
shall  proceed  first  at  a  hearing. 

Cb)  Burden  of  proof.  The  petitioner 
shall  have  the  burden  of  proving  his 
case  by  a  preponderance  of  the  evi¬ 
dence. 

(c)  Evidence.  (1)  Admissibility.  A 
party  shall  be  entitled  to  present  its 
case  or  defense  by  oral  or  documen¬ 
tary  evidence,  to  submit  rebuttal  evi¬ 
dence,  and  to  conduct  such  cross-ex¬ 
amination  as  may  be  required  for  full 
and  true  disclosure  of  the  facts.  Any 
oral  or  documentary  evidence  may  be 
received,  but  the  administrative  law 
judge  shall  exclude  evidence  which  is 
irrelevant,  immaterial,  or  unduly  rep¬ 
etitious. 

(2)  Testimony  of  witnesses.  The  tes¬ 
timony  of  a  witness  shall  be  upon  oath 
or  affirmation  administered  by  the  ad¬ 
ministrative  law  judge. 

(3)  Objections.  If  a  party  objects  to 
admission  or  rejection  of  any  evidence, 
limitation  of  the  scope  of  any  exami¬ 
nation  or  cross-examination,  or  failure 
to  limit  such  scope,  he  shall  state 
briefly  the  grounds  for  such  objection. 
Rulings  on  such  objections  shall 
appear  in  the  record. 

(4)  Exceptions.  Formal  exception  to 
an  adverse  ruling  is  not  required. 

(d)  Official  notice.  Official  notice 
may  be  taken  of  any  material  fact  not 
appearing  in  evidence  in  the  record, 
which  is  among  the  traditional  mat¬ 
ters  of  judicial  notice  or  concerning 
which  the  Department  of  Labor  by 
reason  of  its  functions  is  presumed  to 
be  expert:  Provided,  That  the  parties 
shall  be  given  adequate  notice  at  the 
hearing  or  by  reference  in  the  presid¬ 
ing  administrative  law  judge’s  decision 
of  the  matters  so  noticed  and  shall  be 
given  adequate  opportunity  to  show 
the  contrary. 

(e)  Transcript  Copies  of  the  tran¬ 
script  of  the  hearing  may  be  obtained 
by  the  parties  upon  written  applica¬ 
tion  filed  with  the  reporter  and  pay- . 
ment  of  fees  at  the  rate  provided  in 
the  agreement  with  the  reporter. 

§  44.31  Proposed  findings  of  fact,  conclu¬ 
sions,  and  orders. 

After  consultation  with  the  parties, 
the  administrative  law  judge  may  pre¬ 
scribe  a  time  not  less  than  20  days 
within  which  each  party  may  file  pro¬ 
posed  findings  of  fact,  conclusions  of 
law,  and  rule  or  order,  together  with  a 
supporting  brief  expressing  the  rea¬ 
sons  for  such  proposals.  Such  propos¬ 
als  and  brief  shall  be  served  on  all 
other  parties  and  shall  refer  to  all  por¬ 
tions  of  the  record  and  to  all  authori¬ 
ties  relied  upon  in  support  of  each  pro¬ 
posal. 

§  44.32  Initial  decision. 

(a)  As  soon  as  practicable  after  the 
time  allowed  for  the  filing  of  proposed 
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findings  of  fact  and  conclusions  of  law, 
the  administrative  law  judge  shall 
make  and  serve  upon  each  party  his 
decision,  which  shall  become  final 
upon  the  30th  day  after  service  there¬ 
of,  unless  an  appeal  is  filed  as  provided 
in  §  44.33  of  this  part.  The  decision  of 
the  administrative  law  judge  shall  in¬ 
clude: 

(1)  A  statement  of  numbered  find¬ 
ings  of  fact  and  conclusions  of  law, 
with  reasons  therefor,  upon  each  ma¬ 
terial  issue  of  fact,  law,  or  discretion 
presented  on  the  record,  and ' 

(2)  The  appropriate  rule,  order, 
relief,  or  denial  thereof. 

(b)  The  decision  of  the  administra¬ 
tive  law  judge  shall  be  based  upon  a 
consideration  of  the  whole  record  and 
shall  state  all  facts  officially  noticed 
and  relied  upon.  It  shall  be  made  on 
the  basis  of  a  preponderance  of  reli¬ 
able  and  probative  evidence. 

§  44.33  Departmental  review. 

(a)  Notice  of  appeal  Any  party  may 
appeal  from  the  initial  decision  of  the 
administrative  law  judge  by  filing  with 
the  Assistant  Secretary  a  notice  of 
appeal  within  30  days  after  service  of 
the  initial  decision.  The  Assistant  Sec¬ 
retary  may  consolidate  related  ap¬ 
peals.  Copies  of  a  notice  of  appeal 
shall  be  served  on  all  parties  to  the 
proceeding  in  accordance  with  §  44.6  of 
this  part. 

(b)  Statement  of  objections.  Within 
20  days  after  filing  the  notice  of 
appeal,  the  appellant  shall  file  his 
statement  of  objections  to  the  decision 
of  the  administrative  law  judge  and 
serve  copies  on  all  other  parties  to  the 
proceeding.  The  statement  shall  refer 
to  the  specific  findings  of  fact,  conclu¬ 
sions  of  law,  or  terms  of  the  order  ob¬ 
jected  to  in  the  initial  decision.  Where 
any  objection  is  based  upon  evidence 
of  record,  the  objection  need  not  be 
considered  by  the  Assistant  Secretary 
if  specific  record  citations  to  the'  perti¬ 
nent  evidence  are  not  contained  in  the 
statement  of  objections. 

(c)  Responding  statements.  Within 
20  days  after  service  of  the  statement 
of  objections,  any  other  party  to  the 
proceeding  may  file  a  statement  in  re¬ 
sponse. 

(d)  Existing  appeals  of  pending  peti¬ 
tions.  The  entire  record  of  each  pend¬ 
ing  petition  or  appeal  within  the  De¬ 
partment  of  the  Interior  shall  be 
transferred  to  the  Assistant  Secretary 
for  decision  in  accordance  with  the 
provisions  of  S  44.35  of  this  part. 

§  44.34  Transmission  of  record. 

If  an  appeal  is  filed,  the  administra¬ 
tive  law  judge  shall  transmit  the 
record  of  the  proceeding  to  the  Assist¬ 
ant  Secretary  for  review.  The  record 
shall  include:  the  application;  any  re¬ 
quest  for  hearing  thereon;  motions 
and  requests  filed  in  written  form;  rul¬ 
ings  thereon;  the  transcript  of  testimo- 
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ny  taken  at  the  hearing,  together  with 
exhibits  admitted  in  evidence;  any  doc¬ 
uments  or  papers  filed  in  connection 
with  prehearing  conferences;  such  pro¬ 
posed  findings  of  fact,  conclusions  of 
law,  rules  or  orders,  and  supporting 
reasons,  as  may  have  been  filed;  and 
the  administrative  law  judge’s  deci¬ 
sion. 

§  44.35  Decision  of  the  Assistant  Secre¬ 
tary. 

Appeals  from  a  decision  rendered 
pursuant  to  §  44.32  of  this  part  or  ap¬ 
peals  pursuant  to  §  44.33(d)  of  this 
part  shall  be  decided  by  the  Assistant 
Secretary  based  upon  consideration  of 
the  entire  record  of  the  proceedings 
transmitted,  together  with  the  state¬ 
ments  submitted  by  the  parties.  The 
decision  may  affirm,  modify,  or  set 
aside,  in  whole  or  part,  the  findings, 
conclusions,  and  rule  or  order  con¬ 
tained  in  the  decision  of  the  presiding 
administrative  law  judge  and  shall  in¬ 
clude  a  statement  of  reasons  for  the 
action  taken. 

Subpart  D — Summary  Decisions 

§  44.40  Motion  for  summary  decision. 

(a)  Any  party  may,  at  least  20  days 
before  the  date  fixed  for  any  hearing 
under  Subpart  C  of  this  part,  move- 
with  or  without  supporting  affidavits 
for  a  summary  decision  on  all  or  any 
part  of  the  proceeding.  Any  other 
party  may,  within  10  days  after  service 
of  the  motion,  serve  opposing  affida¬ 
vits  or  countermove  for  summary  deci¬ 
sion.  The  administrative  law  judge 
may  set  the  matter  for.  argument  and 
call  for  submission  of  briefs. 

(b)  Filing  of  any  documents  under 
paragraph  (a)  of  this  section  shall  be 
with  the  administrative  law  judge,  and 
copies  of  such  documents  shall  be 
served  in  accordance  with  §  44.6  of  this 
part. 

(c)  Any  affidavits  submitted  with 
the  motion  shall  set  forth  such  facts 
as  wpuld  be  admissible  in  evidence  in  a 
proceeding  subject  to  5  U.S.C.  556  and 
557  and  shall  show  affirmatively  that 
the  affiant  is  competent  to  testify  to 
the  matters  stated  therein.  When  a 
motion  for  summary  decision  is  made 
and  supported  as  provided  in  this  sec¬ 
tion,  a  party  opposing  the  motion  may 
not  rest  upon  the  mere  allegations  or 
denials  of  such  pleading.  Such  re¬ 
sponse  must  set  forth  specific  facts 
showing  that  there  is  a  genuine  issue 
of  fact  for  the  hearing. 

(d)  The  administrative  law  judge 
may  grant  the  motion  if  the  pleadings, 
affidavits,  material  obtained  by  discov¬ 
ery  or  otherwise,  or  matters  officially 
noticed  show  that  there  is  no  genuine 
issue  as  to  any  material  fact  and  a 
party  is  entitled  to  summary  decision. 
The  administrative  law  judge  may 
deny  the  motion  whenever  the  moving 
party  denies  access  to  information  by 
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means  of  discovery  to  a  party  opposing 
the  motion. 

(e)  The  denial  of  all  or  part  of  a 
motion  for  summary  decision  by  the 
administrative  law  judge  shall  not  be 
subject  to  interlocutory  appeal  to  the 
Assistant  Secretary  unless  the  admin¬ 
istrative  law  judge  certifies  in  writing 
that  (1)  the  ruling  involves  an  impor¬ 
tant  question  of  law  or  policy  as  to 
which  there  are  substantial  grounds 
for  difference  of  opinion,  and  (2)  an 
immediate  appeal  from  the  ruling  may 
materially  advance  termination  of  the 
proceeding.  The  allowance  of  ah  inter¬ 
locutory  appeal  shall  not  stay  the  pro¬ 
ceedings  before  the  administrative  law 
judge  unless  ordered  by  the  Assistant 
Secretary. 

§  44.41  Summary  decision. 

(a)  No  genuine  issue  of  material  fact 
(1)  Where  no  genuine  issue  of  a  mate¬ 
rial  fact  is  found  to  have  been  raised, 
the  administrative  law  judge  may  issue 
an  initial  decision  to  become  final  30 
day«  after  service  thereof,  unless, 
within  such  time,  any  party  has  filed 
an  appeal  with  the  Assistant  Secre¬ 
tary.  Thereafter,  the  Assistant  Secre¬ 
tary,  after  consideration  of  the  entire 
record,  may  issue  a  final  decision. 

(2)  An  initial  decision  and  a  final  de¬ 
cision  made  under  this  paragraph 
shall  include  a  statement  of— 

(1)  findings  and  conclusions,  and  the 
reasons  therefor,  on  all  issues  present¬ 
ed;  and 

(ii)  any  terms  and  conditions  of  the 
rule  or  order. 

(3)  A  copy  of  an  initial  decision  and 
final  decision  under  this  paragraph 
shall  be  served  on  each  party. 

(b)  Hearings  on  issues  of  fact  Where 
a  genuine  question  of  material  fact  is 
raised,  the  administrative  law  judge 
shall,  and  in  any  other  case  may,  set 
the  case  for  an  evidentiary  hearing  in 
accordance  with  Subpart  C  of  this 
part. 

Subpart  E — Effect  of  Initial  Decision 

§  44.50  Effect  of  appeal  on  decision;  appli¬ 
cation  for  relief  pending  appeal. 

(a)  Except  as  may  result  from  proce¬ 
dures  set  forth  in  paragraph  (b)  of 
this  section,  a  proposed  decision  of  an 
Administrator  is  not  operative  pending 
appeal  to  an  administrative  law  judge, 
and  a  decision  of  an  administrative  law 
judge  is  not  operative  pending  appeal 
to  the  Assistant  Secretary. 

(b)  Application  for  relief  pending 
appeal.  (1)  Purpose.  The  purpose  of  an 
application  for  relief  pending  appeal  is 
to  give  effect  to  a  decision  of  an  Ad¬ 
ministrator  or  administrative  law 
judge  until  the  decision  is  affirmed  or 
reversed  on  appeal. 

(2)  Time  for  filing.  An  application 
for  relief  pending  appeal  shall  be  filed 
within  10  days  of  the  decision  sought 
to  be  effectuated. 
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(3)  With  whom  filed.  If  an  Adminis¬ 
trator’s  decision  is  the  subject  of  the 
application,  it  shall  be  filed  with  and 
decided  by  the  administrative  law 
judge  assigned  or  the  Chief  Adminis¬ 
trative  Law  Judge  if  assignment  has 
not  been  made.  If  an  administrative 
law  judge’s  decision  is  the  subject  of 
the  application,  it  shall  be  filed  with 
the  Assistant  Secretary  and  shall  be 
decided  by  him. 

(4)  Appeal  A  decision  on  the  applica¬ 
tion  for  relief  pending  appeal  is  not 
subject  to  appeal,  unless  the  adminis¬ 
trative  law  judge  or  Assistant  Secre¬ 
tary  certifies  in  writing  that  (1)  the 
ruling  involves  an  important  question 
of  law  or  policy  as  to  which  there  are 
substantial  grounds  for  difference  of 
opinion,  and  (2)  an  immediate  appeal 
from  the  ruling  may  materially  ad¬ 
vance  termination  of  the  proceeding. 
The  allowance  of  an  interlocutory 
appeal  shall  not  stay  the  proceeding 
unless  ordered  by  the  Assistant  Secre¬ 
tary. 

(5)  Contents  of  application.  An  ap¬ 
plication  for  relief  pending  appeal 
shall  comply  with  applicable  general 
requirements  of  this  part,  state  the 
specific  relief  requested,  and  state  how 
the  applicant  meets  the  criteria  set 
forth  in  paragraph  (b)(6)  of  this  sec¬ 
tion. 

(6)  Criteria.  Before  relief  is  granted, 
the  applicant  must  clearly  show  that 
(1)  the  requested  relief  will  not  ad¬ 
versely  affect  the  health  or  safety  of 
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miners  in  the  affected  mine,  and  (2) 
there  is  a  substantial  likelihood  that 
the  decision  on  appeal  will  be  favora¬ 
ble  to  the  applicant. 

(7)  Response.  All  parties  to  the  pro¬ 
ceeding  in  which  the  application  is 
filed  shall  have  3  days  from  date  of  re¬ 
ceipt  of  the  application  to  file  a  writ¬ 
ten  response. 

(8)  Evidence.  An  application  for 
relief  pending  appeal  or  response 
thereto  shall  ordinarily  be  decided 
solely  by  reference  to  the  record  as  it 
exists  at  the  time  the  application  and 
response  thereto  are  timely  filed. 

(9)  Hearing.  The  Assistant  Secretary 
or  administrative  law  judge  may  order 
that  a  hearing  be  held  on  any  of  the 
issues  raised  in  the  application. 

(10)  Expedited  proceedings.  A  party 
may  request  that  the  decision  on  relief 
pending  appeal  be  expedited.  The  re¬ 
quest  shall  be  in  writing,  addressed  to 
the  person  designated  in  paragraph 
(b)(3)  of  this  section,  and  accompanied 
by  supporting  documents  that  estab¬ 
lish  the  party’s  claim  of  exigent  cir¬ 
cumstances  warranting  expedited  pro¬ 
ceedings.  Service  of  such  requests, 
where  possible,  shall  be  by  personal 
delivery  to  all  parties;  otherwise,  serv¬ 
ice  shall  be  by  telegram  followed  by 
registered  or  certified  mail.  Parties 
shall  have  3  days  from  receipt  of  the 
request  to  file  a  response.  The  official 
considering  the  request  may  order 
that  a  hearing  be  held  on  any  of  the 


issues  raised  in  the  request.  The  offi¬ 
cial  may  order  expedited  proceedings, 
including  expedited  schedules  for 
briefs  and  hearing,  as  he  considers  ap¬ 
propriate,  provided  that  oral  argu¬ 
ment  of  the  appeal  shall  not  be  sched¬ 
uled  with  less  than  5  days’  notice  to 
the  parties,  unless  all  parties  to  the 
proceeding  consent  to  an  earlier  hear¬ 
ing. 

§44.51  Finality  for  purposes  of  judicial 
review. 

Only  a  decision  by  the  Assistant  Sec¬ 
retary  shall  be  deemed  final  agency 
action  for  purposes  of  judicial  review. 
A  decision  by  an  Administrator  or  ad¬ 
ministrative  law  judge  which  becomes 
final  for  lack  of  appeal  is  not  deemed 
final  agency  action  for  purposes  of  5 
U.S.C.  704. 

§  44.52  Revocation  of  modification. 

Any  party  to  a  proceeding  under  this 
part  in  which  a  petition  for  modifica¬ 
tion  of  a  mandatory  safety  standard 
was  granted  may  petition  that  the 
relief  granted  be  revoked  due  to  a 
change  in  circumstances,  because  find¬ 
ings  which  justified  the  relief  are  no 
longer  valid.  Such  petition  to  revoke 
shall  be  filed  with  the  Chief  Adminis¬ 
trative  Law  Judge  for  his  disposition 
and  shall  be  subject  to  all  procedures 
of  subparts  C-E  as  if  it  were  a  petition 
filed  under  §44.10  of  this  part. 
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environmental  regulations  and  many  other 
items  of  interest  to  the  average  consumer. 
Each  issue  now  contains  a  "Highlight"  list¬ 
ing  which  gives  a  brief  description  of  the 
major  items  of  general  interest  in  that 
issue. 


Mail  order  form  to: 

Superintendent  of  Documents,  U.S.  Government  Printing  Office,  Washington,  D.C.  20402 

There  is  enclosed  ? - for _ subscription(s)  to  the  publications  checked  below: 

. FEDERAL  REGISTER  $50.00  domestic;  $95.00  foreign  ($5.00  monthly) 

. . CODE  OF  FEDERAL  REGULATIONS  $400.00  domestic;  $500.00  foreign 

Name _ _ _ _ 

Street  Address _ 

City - State - Zip  ■ 


Make  check  payable  to  the  Superintendent  of  Documents 


